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FLORIDA LEGISLATURE. REGULAR SESSION· 1984
07/10/84

16:32

05/16/84 SENATE
05/30/84 SENATE
_

05/30/84 HOUSE
05/31/84 HOUSE
06/01/84 HOUSE

HISTORY OF SENATE BILLS

PAGE 356

Conn. Report: Favorable, placed on Calendar by Commerce
•SJ 00297
Placed on Special Order Calendar; Passed; YEAS 30 NAYS
0 -SJ 00584
In Messages
Received, referred to Regulatory Reform -HJ 00921
Died in Connittee on Regulatory Reform

S 10;7-�� BILL/CS by Conmerce, Jenne (Similar CS/H 0890)
Meftoc Yehic)e Dealers: amends provision■ re manufacturers, distributors,
importers, & dealers; requires certain licensina: provides additional
grounds for dental, suspension, or revocation of license; amends
provision re unfair cancellation of franchise agreements, etc. Amends
Ch. 320. Effective Date: 05/31/84.
04/17/84 SENATE Filed
04/27/84 SENATE Introduced, referred to Connerce, Appropriations
-SJ 00183; On Committee agenda-- Connerce, 05/01/84,
2:00 pm, Rm, A
05/01/84 SENATE Cotm1. Report: cs by C011111erce •SJ 00229; cs read first
time 05/04/84 -SJ 00233
05/04/84 SENATE Now in Appropriations -SJ 00229
05/10/84 SENATE Withdrawn from Appropriatione -SJ 00247; Placed on
Calendar
05/15/84 SENATE Placed on Special Order Calendar; CS passed; YEAS 37
NAYS
O; I11nedlately certified -SJ 00275
05/15/84 HOUSE In Messages
05/16/84 HOUSE Received, placed on Calendar -HJ 00416: Substituted for
CS/HD 890: Read second time; Read third time; Pasaed:
YEAS 107 NAYS
O -HJ 00423; Ianediately certified
Ordered enrolled •SJ 00300
05/16/84
05/23/84 SENATE Signed by Officers and presented to Governor -SJ 00391
Became Law without Governor'• Signature
05/31/84
Chapter No. 84-69 -SJ 00598
S 1078 GENERAL BILL by Economic, Connunity and Conswner Affairs
Caah Forward Contracts: provides for adoption of rules by Bankin1 &
Finance Dept.: provides for registration; requires establishment of Cash
Forward Trust Fund; provides for revocation, denial or suspension of
registration: provides for injunctive relief, investigations, etc.
Effective Date: 10/01/84.
04/17/84 SENATE Filed
04/27/84 SENATE Introduced, referred to Economic, Connunity and
Consumer Affairs, Appropriations -SJ 00183
05/09/84 SENATE Extension of time granted Committee Economic, Connunity
and Consumer Affairs
05/21/84 SF.NATE Extension of time granted Connittee Economic, Connuntty
and Consumer Affairs
06/01/84 SENATE Died in Cormnittee on Economic, Connunity and Consumer
Affairs
S 1079 GENERAL BILL by Weinstein
Arrest Warrant,: provides that specified municipal police officers•
state attorney investigators may execute arrest warrants. Amends 901.04.
Effective Date: Upon becoming law.
04/17/84 SENATE Flied
04/27/84 SENATE Introduced, referred to Judiciary-Criminal,
Judiciary-Civil, Personnel, Retirement and Collective
Bargaining -SJ 00183
05/08/84 SENATE On Committee agenda-- Judiciary-Criminal, Temporarily
postponed
05/09/84 SENATE Extension of time granted Connittee Judiciary-Criminal
05/18/84 SENATE Extension of time granted Connittee Judiciary-Criminal
05/30/84 SENATE Extension of time granted Connittee Judiciary-Criminal
06/01/84 SENATE Died in Co111nittee on Judiciary-Criminal
S 1080 GENERAL BILL by Carlucci
School Suoertnteodeots: provides that superintendent shall devote his
entire time to his official duties & hold no other office or employment.
Amends 230.30. Effective Date: Upon becoming law.
CONTINUED ON NEXT PAGE
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04/10/84
04/16/84

HOUSE

04/20/84

HOUSE

05/08/84

HOUSE

05/11/84 HOUSE
06/01/84

HOUSE

PAGE 291

8:00am, 04/12
On Cormnittee agenda-• Appropriations, 21 HOB, 8:00am,
04/18/84
Conn. Report: Favorable with amend., placed on Calendar
by Appropriations -HJ 00251
Withdrawn from Calendar, reconnitted to Judiciary
-HJ 00333; On Connittee agenda•- Subconn., Judiciary,
413 C, 9:00 am, 05/10/84
On Con,nlttee agenda-- Judiciary, 317 C, 8:00 am,
05/ 15/84
Died In Committee, Iden,/Slm./Compare Bill passed,
refer to CS/SB 712 (Ch. 84-368)

H 0889 GENERAL BILL/CS by Natural Resources, Patchett, Morgan and others
(Compare CS/S 0410)
Inland N@YJ@ation Pi strict, Fla,: abolishes governing body of district &
transfers control to Governor & Cabinet; abolishes taxing authority of
district: creates a trust fund, transfers dist. assets to trust fund;
requires a management plan: provides powers & duties of managing bd.
Creates 374.61. Effective Date: 10/01/84.
03/06/84 HOUSE Preflled
03/08/84 HOUSE Referred to Natural Resources
03/09/84 HOUSE Also referred to Appropriations
04/03/84 HOUSE Proposed, referred to Natural Resources, Appropriations
-HJ 00089
04/17/84 HOUSE Conn. Report: CS by Natural Resources -HJ 00226; Now in
Appropriations
04/30/84 HOUSE On Connlttee agenda-- Appropriations, 21 HOB, 8:00 am,
05/02/84
05/04/84 HOUSE On Connittee agenda- .. Appropriations, 21 HOB, 8:00 am,
05/08/84
05/ 16/84 HOUSE On Committee agenda•• Appropriations, 21 HOB, 8:00 am,
05/18/84
05/21/84 HOUSE On Connittee agenda-• Appropriations, 21 HOB, 8:00 am,
05/22/84
05/23/84 HOUSE Conn. Report: Favorable, placed on Calendar by
Appropriations -HJ 00605
05/29/84 HOUSE Placed on Special Order Calendar
05/30/84 HOUSE CS/SB 410 was taken up In lieu of CS/HB 889 -HJ 00897
-- 06/01/84 HOUSE Died on Calendar

- . '"'.

H 0890 GENERAL BILL/CS by Commerce, Lippman (Similar CS/S 1077)
1
'-�. __.:_/Motor Vehicle Oealere: requires certain licensing; provides additional
grounds for denial, suspension, revocation of license: amends provisions
re unfair cancellation of franchise agreements, changes in plans or
systems of distribution, & change of executive mgmt. control, etc.
Amends Ch, 320. Effective Date: Upon becoming law.
03/06/84 HOUSE Preflled
03/12/84 HOUSE Referred to Commerce
03/16/84 HOUSE Subreferred to Subconnittee on Banking and Conmerce
04/03/84 HOUSE Introduced, referred to Connerce -HJ 00089; Subreferred
to Subconnittee on Banking and Commerce
04/05/84 HOUSE On Connlttee agenda-• For subref. ratification, 21 HOB,
3:30pm, 04/09
04/16/84 HOUSE On Committee agenda-• Co11111erce, 21 HOB, 1:15 pm,
04/18/84
04/26/84 HOUSE Conn. Report: CS placed on Calendar by Co111nerce
-HJ 00266
05/02/84 HOUSE Placed on Special Order Calendar
05/14/84 HOUSE CS read first and second times: Amendments adopted
-HJ 00404
05/16/84 HOUSE Iden./Sim. Senate Bill substituted; Laid on table under
Rule, Iden./Sim./Compare Bill passed, refer to CS/SB
1077 (Ch, 84-69) -HJ 00423
H 0891 GENERAL BILL by Mills (Similar CS/S 0713)
I tmttations of Actions; provides that actions for libel or slander shall
be connenced within l year instead of within 4 years. Amends 95.11.
Effective Date: 10/01/84.
CONTINUED ON NEXT PAGE
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The Committee on Judiciary offered the following amendment
Amendment 1-0n page 3, hne 6 following the period, insert

For purposes ofthis sectum, "civil law notary" shall mean an official

of a foreign country having an official seal and authorized to make
legal or lawfi.tl the execution of any document m that JUrtsdictwn,

wherein the affixing of his official seal shall be deemed proof of the
execution of the document or deed in full compliance with the laws of
that 1urisdicttoTL

Rep Ros moved the adoption of the amendment, which was adopted
•
without obJection
On motions by Rep Ros, the rules were waived andSB 819-A bill to be entitled An act relatmg to recording con
veyances of real property; amending s. 695 03, F S , prov1dmg that
authent1cat1on or legalization by a civil law notary or notary public
of a foreign country is sufficient as an acknowledgment; deleting the
requirement that certam comm1ss1oners of deeds reside m foreign
countries, proVIdmg a defimtion of a civil law notary; amendmg
ss 695.04, 695.09, F S ; proVIdmg certam exceptions for mstruments
authenticated or legahzed; providmg an effective date
-a similar or companion measure, was taken up, read the second
time by title, and substituted for HB 1071 Under the rule, the
House bill was laid on the table
Representatives Selph, Martmez, and Ros offered the followmg
amendment·
Amendment 1-On page 4, line 5, after the period insert the
followmg and renumber subsequent section: Section 4 Section 117 10,
Florida Statutes, 1s created to read·
117 10 Law enforcement officers and correctional officers -Law
enforcement officers and correctmnal officers, as defined m s 943 10,
are notaries pubhc for the purpose of notarizing, cert1fymg, or
attesting to documents in connection with the performance of offi
cial duties Sections 117 01, 117 04, 117 05, 117 07, and 117 08
shall not apply to the provisions of this section. An officer may not
notarize his own signature
Sectmn 5 Section 925 095, Florida Statutes, as created by chap
ter 83-147, Laws of Flonda, 1s hereby repealed
Rep. Selph moved the adoption of the amendment, which was
adopted without objection.
Representatives Selph, Martmez, and Ros offered the followmg
title amendment.
Amendment 2-On page 1, hne 12, after the semicolon insert
creating s 117.10, F.S , providing that law enforcement and correc•
t1onal officers are notanes pubhc for certain purposes in connection
with performance of official duties; repeahng s 925.095, F S , relat
mg to the authority of law enforcement and correctional officers to
admimster oaths;
Rep. Selph moved the adoption of the amendment, which was
adopted without obJection. Under Rule 8.19, the bill was referred to
the Engrossmg Clerk.
HB 1002-A bill to be entitled An act relating to the Umform
Commercial Code; amending s. 680 104, F S , providing for certam
continuation statements to remain effective until termination, pro
viding an effective date.

403

HB 1157 was taken up On motion by Rep C F. Jones, SB 362, a
similar or compamon meaaure, was substituted for HB 11 57. Under
the rule, the House bill was laid on the table andSB 362-A bill to be entitled An act relating to dangerous trans
missible diseases and pests of a nimals, amending s. 585.15, F S ;
providmg that the Department of Agriculture and Consumer Ser
vices may declare by rule that certam pests and diseases of domes
be ammals are a public nuisance, amendmg s 585 401, F S ; broad
ening the defimtion of an emergency, amendmg s, 570 07, F S ,
authorizing the department to declare emergencies and issue or
ders; amendmg s. 823 04, F S , prohib1tmg the brmgmg mto or
selling in this state of ammals suffermg from a disease or pest
declared a public nuisance; providing penalties, providing an effec
tive date
-was read the second ttme by title and, under Rule 8 19, referred
to the Engrossing Clerk.
REP HODGES IN THE CHAIR
HB 430 was taken up On motion by Rep McEwan, SB 466, a
similar or compamon measure, was substituted for HB 430. Under
the rule, the House bill was laid on the table andSB 466-A bill to be entitled An act relatmg to the Florida
Credit Union Guaranty Corporation, Inc., amending s 657,258,
Florida Statutes, deleting the provision authorizing the corporation
m its discretion to refund to a withdrawmg member under certam
conditions an amount not to exceed 90 percent of the member's
mvestment m the corporation; providing that annual and special
assessments shall be considered a payment by the member credit
umon mto the loss reserve maintamed by the corporation, requir
mg the corporation to refund to a w1thdrawmg member which has
ceased to operate under a vahd certificate of orgamzation the mem
ber's mvestment in the corporation and the amount of the mem
ber's mterest m the loss reserve; prov1dmg conditions; prov1dmg
that if assets of the corporation fall below O 5 percent of the total
aggregate guaranteed shares and member deposit, the corporation
may reduce the mvestment of each member proportionately and the
amount shall be transferred from membership fees to the loss re
serve and shall be considered as payment of a special assessment;
requiring the corporation to maintam a loss reserve, providmg for
credits to the loss reserve , providing for certain charges against the
reserve; providing an effective date
-was read the second time by title and, under Rule 8 19, referred
to the Engrossmg Clerk
HB 542-A bill to be entitled An act relatmg to criminal law,
creatmg s 843.131, Florida Statutes, definmg the cnme of m1spr1s10n of a forcible felony, providmg a penalty; providmg exemptions,
providmg an effective date
-was read the second time by title and, under Rule 8 19, referred
to the Engrossing Clerk,
By the Committee on Commerce and Representative Lippman

CS/HB 890-A b ill to be entitled An act relatmg to motor vehi
cle manufacturers, distributors, importers, and dealers, amendmg
s 320 60, F S , providmg defimtions, amendmg s 320 61, F S., re
qumng certain licensing; creating s 320,632, F.S., relatmg to fran
chise agreements; amending s. 320,64, F S , providmg additional
-was read the second time by title
grounds for demal, suspension, or revocation of a license; amending
s, 320.641, F ,S , relating to unfair cancellation of franchise agree
The Committee on Commerce offered the following amendment
ments, creating s. 320 6415, F S., relatmg to changes m plans or
Amendnient 1-On page 1, line 17, strike "January 1, 1980" systems of distribution; amendmg s 320 643, F S , relatmg to trans
fer, assignment, or sale of franchise agreements, creating s 320 644,
and msert October 1, 1984
F.S., relating to change of executive management control, creating
Rep. Wallace moved the adoption of the amendment, which was s. 320.645, F S., restrictmg ownership of a motor vehicle dealership
adopted without obJectlon. Under Rule 8 19, the bill was referred to by licensees; amending s. 320 697, F.S , prov1dmg for c1v1l damages;
the Engrossing Clerk.
providing for application of this act to existing and future agree-
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ments; providmg for future repeal and review; prov1dmg effective
dates
-was read the first time by title On motion by Rep Lippman,
the rules were waived and the bill was read the second time by
title
Representative Lippman offered the following amendment·
Amendment 1-0n page 10, Imes 21 & 22, strike all of said
Imes and msert he shall have a cause of action against the licensee
defendant for reasonable attorney's fees
Rep Lippman moved the adoption of the amendment, which was
adopted.
Representative Lippman offered the following amendment
Amendment 2-0n page 8, following line 23, msert a new sub
section (19) to read as follows· (19) The applicant or licensee has
included in any franchise agreement with a motor vehicle dealer

terms or provisions that are contrary to, prohibited by, or otherwise
inconsistent with the prouiswns contained m sectwns 320.60-320, 70,
or has filed a false affidauit pursuant to section 320 63 (3)
Rep Lippman moved the adoption of the amendment, wh1ch was
adopted.
Representative Lippman offered the following amendment·
Amendment 3-0n page 2, Imes 25 & 26, strike all of said Imes
and msert. uehtcle dealer is authorized to transact business pertain·

ing to motor uehicles which are intended for sale

Rep Lippman moved the adoption of the amendment, which was
adopted
Representative Lippman offered the followmg amendment·
Amendment 4-0n page 3, after lme 28, insert a new Section 3
to read as follows· Section 3 Section 320 63 1s amended to read as
follows:
320 63 Application for hcense, contents
-Any person desiring to be hcensed pursuant to ss 320 60-320 70
shall make apphcabon therefor to the department upon a form
containing such mformation as the department shall require The
department may reqmre , with such apphcat10n or otherwise and
from time to time, all of the following, which may be considered by
the department m determmmg the fitness of said apphcant to en
gage m the business for which the applicant desires to be hcensed.
(1) Information relatmg to the applicant's solvency and his fi.
nancial standmg
(2) A certified copy of apphcant's new motor vehicle warranty or
warranties in any way connected with a motor vehicle or any com
ponent thereof, accompanied by a detailed explanation thereof.
(3) From each manufacturer on direct dealerships, distributor
on mdirect dealerships, or importer on direct dealerships which
utilizes an identical blanket basic agreement for its dealers or
distributors in Florida, which agreement comprises all or any part
of apphcant's agreements with motor vehicle dealers m Florida, a
copy of the written agreement and all supplements thereto, together
with a hst of applicant's authorized dealers or distributors and
their addresses. 'f1tc applicant abaH fm thw nett£, the dey,at latent
unmei!mteb .,f 6ftc appoudmel'l:t 3f an) ai!B:tt1Snal deale1a 81 d1str1
h1:1to1e, of anJ zc•isione 3f 01 addttwii! to tltc baeic ag1 cement on
file, 81 3f an, 1nd1,tdwl dealc1 u d-iatt 1h ttf:3r e4plenwnts t8 sttclt
agt ecmcnb. The applicant or licensee shall further notify the ck
partment immediately ofthe appomtment ofany additional dealer or
dr,stributor, and, not later than sixty (60) days prior to the date a

revision or modification to a franchise agreement is offered to a
rrwtor vehicle dealer m Florida, the licensee shall notify the depart-

May 14, 1984

ment of any such revision, modificatwn, or addition to the franchise
agreement on file with the department, or of any mdmidual dealer or
distributor supplement thereto, provided that, m no event shall a
franchise agreement be offered to a motor vehicle dealer m Florida
until the applicant or licensee shall file an affidavit with the depart
ment acknowledging that the terms or provisions of the agreement
are not inconsistent with, prohibited by, or contrary to the provisions
as contained m ss 320 60-320 70.
(4) A certified copy of the dehvery and preparation obhgations
of its motor vehicle dealers, which obligations shall constitute the
motor vehicle dealers' only responsib1ltty for product habihty as
between the dealer and manufacturer.
(5) An affidavit stating the rates which the apphcant pays or
agrees to pay any authorized motor vehicle dealer for parts and
labor by the authorized motor vehicle dealer for the manufacturer
under delivery and preparation obligatmns or the new vehicle warranty.
(6) The fee for the annual license
(7) Any other pertinent matter commensurate wtth the safe
guardmg of the pubhc mterest. (and renumber all subsequent secttons)
Rep Lippman moved the adoption of the amendment, which was
adopted Under Rule 8.19, the b1U was referred to the Engrossmg
Clerk.
HB 573-A bill to be entitled An act relatmg to workers' com
pensation, amendmg s 440.15, F S , makmg employers respomnble
for supplemental permanent total benefits in certam cases, creat
ing s 440 515, F S ; prov1dmg for confidenttahty of certam records,
providing an effective date.
-was read the second time by title
The Committee on Commerce offered the following amendment:
Amendment I-On page 1, lines 25-27, stnke "and subJect to
the maximum weekly compensation rate set forth m s. 440.12 (2) "
and insert. and st:tbjeet ta tlte max.nrnm neelcl) eampensat1an 1ate
act fut th ma ,,a H! SH. The weekly compensation payable and the
additional benefits payable pursuant to this paragraph when com·
bined shall not exceed the maximum weekly compensatwn rate m
effect at the time ofpayment as determined pursuant to s. 440 12 (2)
Rep. Danson moved the adopt10n of the amendment, which was
adopted
Representative Danson offered the followmg amendment
Amendment 2-0n pages 1-3, strike everythmg after the enact
mg clause and msert Section 1. Paragraph (e) of subsection (1) of
section 440 15, Florida Statutes, is amended to read
440.15 Compensation for d1sabihty -Compensation for disabil
ity shall be paid to the employee, subJect to the hm1ts provided m s
440.12 (2), as follows.
(I)

PERMANENT TOTAL DISABILITY -

(e) 1 In case of permanent total d1sab1hty resultmg from mJU·
ries which occurred subsequent to June 30, 1955, and for which the
hab1hty of the employer for compensation has not been discharged
under the provis10ns of s 440.20 (12), the mJured employee shall
receive.. f1om the d:11102011 additional weekly compensation benefits
equal to 5 percent of the mjured employee's weekly compensation
rate, as established pursuant to the law m effect on the date of his
mJury, mult1phed by the number of calendar years smce the date of
mjury. The weekly compensation payable and the additwnal benefits

payable pursuant to this paragraph when combined shall not exceed
the maximum weekly compensatwn rate m effect at the time ofpay
ment as determined pursuant t-0 s 440 12 (2) and 01:1bjed �8 the
maxun1:1m .;echl:, coa.pcnaat28n 1atc set fot�h tn a il8.i0 OJ� These
supplemental benefits shall be paid by the dwr,sion out of the Work
ers' Compensation Administration Trust Fund when the mJury oc-
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32-1257-84

1

A bill to be entitled

2

An act relating to motor vehicle manufacturers,

3

distributors, importers, and dealers; amending

4

s. 320.60, F.S.; providing def1n1t1ons;

5

amending s. 320.61, F.S.; requ1r1ng certain

6

l1cens1�g; amending s .' '320. 64, F. S.; providing

7

grounds for denial, suspension, or revocat1-on

8

of a license; amending s. 320 641, F.S.,

9

relating to unfair cancellat1on, modif1cat1on,

10

or replacement of a franchise; creating s.

11

320.645, F.S ; restr1ct1pg ownership of a motor

12

vehicle dealership by licensees; providing for

13

appl1cat1on to existing and future agreements;

14

providing severab1l1ty; providing for future

15

repeal and review; providing an effective date.

16
17

Be It Enacted by the Legislature of the State of Florida:

18

19
20
21

Section 1.

Subsections ( l),

( 5), and ( 12) of section

320.60, Florida Statutes, are amended to read:
320.60

Def1n1t1ons for ss. 320.61-320.70.--Whenever

22

used in ss. 320.61-320.70, unless the context otherwise

23

requires, the following words and terms have the following

24

meanings:

25

( 1)

"Manufacturer" means any person, whether a

26

resident or nonresident of this state, who manufactures or

27

assembles motor vehicles or who manufactures or installs on

28

previously assembled truck chassis special bodies or equipment

29

which, when installed, form an integral part of the motor

30

vehicle and which constitute a maJor manufacturing alteration.

31

The term "manufacturer" includes, in the case of a corporation
l
CODING. Words 1n � � typ• ar• d•let1ons from existing low, words underlined ore odd,t,ons.

32-1257-84
1

or copartnersh1p, its central or principal sales corporation

2

or other agency through which it distributes its products.

3

�

parent, subs1d1ary, controlled entity or common entity of a

4

manufacturer, or any other person, other than a motor vehicle

5

dealer, who •ls affiliated with a manufacturer by contractual

7

.
the manufacturer as to any agreeme�t entered into with a motor

8

vehicle dealer for the purpose of d1str1but1ng the

9

manufacturer's motor vehicles.

6

a�rangement o·r• o1:herw1se,

shall be deemed to be the agent of
,

,

"Common entity" means any

10

person who shares common owhersh1p with the manufacturer.

11

"common ownership 11 means an}' dommon egui ty interest .in the

12

manufacturer and the common entity wherein the percentage of

13

that common equity interest 1s greater than SO percent.

14

( 5)

"Person" means any natural a person, partnership,

15

firm, corporation, e� association, 101nt venture, trust, or

16

other legal entity.

17

( 12)

11Agreernent 11 or "franchise agreement" means

18

contract, franchise, new motor vehicle franchise, sales and

19

service ee±±�R� agreement, dealer agreement, or any other

20

terminology used to describe the contractual relationship

21

between a manufacturer fflaRtt€ae�tt�e�s, or its distributor,

23

motor vehicle dealer pursuant to which the motor vehicle

24

dealer is authorized to sell motor vehicles and perform

25

warranty or other service upon motor vehicles under a common

26

name, trade name, trademark, or service mark of the

27

manufacturer Bea±e�s.

28
29

Section 2.

Subsection (1) of section 320.61, Florida

Statutes, 1s amended to read:

30

31
2
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320.61

1

Licenses required of motor vehicle

2

manufacturers, factory branches, distributors, importers,

3

etc.--

4

(1)

No manufacturer, factory branch, distributor, or

5

importer ( al·l sometimes referred to hereinafter as II licensee")

6

shall engage ln businesS as SU.ch in this state without a

7

license there fa; as pr.ovided in ss: 320. 60-320. 70 ,; No motor

8

vehicles, foreign or domestic, shall be sold, leased, or

9

offered for sale'or lease 1n this state unless the

10

ffianufacturer of sucp motor vehicles and, 1f applicable, the

11

factory branch, on direct ctea1ersh1p of domestic vehicles; the

12

importer of foreign manufactured vehicles, on direct

13

dealerships; or the distributor, on indirect dealerships of

14

either domestic or foreign vehicles, are licensed under ss.

15

320.60-320.70.

16

�k%e e�a�e ttR¼eee e%�Re�.�ke fflaRttiaettt�e� e� iaete�y B�aRek;

17

eft a��eet aea¼e�ek%pe ei aeffleet%e veh�e¼ee; tke %ffl�e��er ei

18

ie�e=g� maHttieettt�ea vek�e¼ee; eH S¼�ee� Bea¼e�ek:�e; e� �fle

19

S=et�=Bttter; eft %RS%�eet aea¼erek%pe ei e%tker deffleet%e e�

Ne ettek ¼�eeReee l e ;ek;e¼ee eRa¼¼ Be ee¼a %ft

20
21
22
23
24

Section 3.

Subsections (7) and (8) of section 320.64,

Florida Statutes, are amended, and subsections (16) and (17)
are added to said section to read:
320.64

Denial, suspension, or revocation of license;

25

grounds.--A license may be denied, suspended, or revoked

26

within the entire state or at any specific location or

27

locations at which a licensee engages in business and at which

28

a violation of ss. 320.60-320.70 has occurred, on the

29

30
31

following grounds·
(7)

The applicant or licensee has unfairly or without

due regard to the equities of a motor vehicle dealer, or
3
CODING: Words in�� type ore deletions from ex1st1ng law, words underlined are additions.

32-1257-84
1

without Just provocation, threatened to cancel or not to renew

2

the franchise agreement of such motor vehicle dealer or

3

threatened to modify or replace a franchise agreement with a

4

succeeding franchise agreement which would substantially

5

affect or 1mpa1r the motor vehicle dealer's sales, service

6
7

obl1gat1ons, or 1nves�ment.
�
(8) The applicant or licensee has unfa1rl7 or without

8

due regard to the equities of a motor vehicle dealer, or

9

without Just provocation, canceled, or failed to renew, the

10

franchise agreement ✓ of such motor vehicle dealer or modified

11

or replaced a franchise agreement with a succeeding franchise

12

agreement which would substantially affect or 1mpa1r the motor

13

vehicle dealer's sales, service obligations, or investment.

14

(16)

The applicant or licensee, directly or

15

indirectly, through any parent, subsidiary, controlled entity,

16

common entity, or affiliated company or firm, has unfairly or

17

without due regard to the equities of a motor vehicle dealer

18

or without Just provocation caused an importer, factory

19

branch, or distributor of its motor vehicles to terminate

20

cancel, not renew, modify, replace, or breach a franchise

21

agreement with any motor vehicle dealer; and, as of the

22

effective date of such action, fails to offer such motor

23

vehicle dealer a franchise agreement containing substantially

24

the same provisions as contained in such previous franchise

25

agreement.

26

(17)

Notwithstanding the terms of any franchise

27

agreement, the applicant or licensee prevents or refuses to

28

accept the succession to a dealership by any legal heir or

29

devisee under the will of a motor vehicle dealer or under the

30

laws of descent and distribution of this state; provided, the

31

applicant or licensee shall not be required to accept a
4
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1

succession which, after notice and administrative hearing,

2

pursuant to chapter 120, is demonstrated to be detrimental to

3

the ·public interest or to the representation of the applicant

4

or licensee.

5

a1 motor vehicle dealer, during his lifetime, from designating

6

any person as Q1s successor dealer, by written instrument

7

filed with and accepted by the applicant or l1cenSee.

8
9

10
11
12

Nothing contained herein, however, shall prevent
•

7

'

Section 4.

>

Section 320.641, Florida Statutes, 1s

amended to read:
320.641

unfair cancellation, mod1f1cat1on, or
a

'

replacement of franchise agreements.-(l)(a)

An applicant or licensee shall give written

13

notice to fte�:fy the motor vehicle dealer and �e�wa�a a eepy

14

ei eMek He��ee �e

15

to discontinue, cancel, or fail to renew the franchise

16

agreement of any of its motor vehicle dealers, or of the

17

licensee's intention to modify or replace a franchise with a

18

succeeding franchise, which modification or replacement will

19

substantially affect or impair the motor vehicle dealer's

20

sales, service obligations, or investment, at least 90 days

21

before the effective date thereof, together with the specific

22

grounds for discontinuation, cancellation, e� failure to

23

renew, modification, or replacement of said agreement; �£

the department of the licensee's intention

24
25

( b)

The failure by the licensee to comply with the 90-

26

day notice period and procedure prescribed herein shall render

27

voidable, at the option of the motor vehicle dealer, any

28

discontinuation, cancellationL eP nonrenewal, modification, or

29

replacement of any franchise agreement.

30

franchise agreement at a specific location as a 11nondesignated

Designation of a

31
5
CODIHC Word, 1n ��type ant deletion, from e:iushng low, word5, underl1ned ore gdd1t1on,.

32-1257-84
l

point" shall be deemed an evasion of this section and shall

2

constitute an unfair cancellation.

3

(2)�

Franchise agreements are deemed to be

4

cont1nu1ng unless the applicant or licensee has notified the

5

department Of the d1scont1nuat1on of, cancellation of, e�

6

failure to renew, mod1f1cat10n of, or replacement of the

7

agreement of any of its motor vehicle dealer.

8

Annual renewal of the license provided for under ss. 320.60-

9

320.70

10

11

is not necessary for any cause of action aga1n�t the

licensee.

(b)

..-

All motor vehicle dealer franchise agreements

12

shall continue in full force and operation, notwithstanding a

13

change, 1n whole or 1n part, by a licensee of an established

14

plan or system of distribution of such motor vehicles to motor

lS

vehicle dealers, if such change in distribution by the

16

licensee would substanti"ally affect or 1mpa1r the motor

17

vehicle dealer's sales, service obligations, or investment.

18

(3)

Any motor vehicle dealer whose franchise agreement

19

is discontinued, canceled, e� not renewed, modified, or

20

replaced, may, within such 90-day notice period, file with the

21

department a verified complaint in triplicate for a

22

determination of unfair discontinuationL er cancellationL

23
24
25
26
27
28
29

Agreements and certificates of

modification, or replacement.

appointment shall continue in effect until final determination
by the department of the issues raised 1n such complaint by
the motor vehicle dealer, and, except pursuant to s. 320.643,
no replacement motor vehicle dealer shall be named for this
point or location to engage in business prior to the final
adJudicat1on by the department on the complaint

30

31
6
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2
3
4

(4)

Notwithstanding any other provisions of this

section, the failure of a motor vehicle dealer to be engaged
in business with the public for 10 consecutive business days
shall constitute abandonment by the dealer of his franchise

I£ any motor vehicle dealer abandons his franchise

5

agreement.

6

agreement, he Shall have no Cause of action under this
'
.
section. However, 1t shall not be considered abandonment 1£

7
8
9
10
11

12
13

14

15
16
17
18
20
21
22

such failure to engage 1n business 1s due to an act of God, a
work stoppage, or a delay due to a strike or labor difficulty,
a freight embargo, �r other cause over which the motor vehicle
dealer has no control, including any v1olat1on of ss. 320.60320.70.
( 5)

If said complainant motor vehicle dealer prevails;

he shall be awarded from and against the licensee kave a ea�se
ef ae��eR a�a�RB� �ke 6eieR6aR� fep reasonable attorneys' fees
and costs incurred by him in such proceeding; and he shall
have a cause of action under s. 320.697 fep �Rfa�P
a�eeeR��R�a��eR; eaRee±±a��eR; eP fa�±�Pe �e PeRew; ��Ps�aR�
Section 5.

Section 320.645, Florida Statutes, is

created to read:
320.645

Restriction upon ownership of dealership by

23

licensee.--No licensee, or any parent, subsidiary, controlled

24

entity, common entity, or other affiliated company or firm, or

25

officer or representative of a licensee, shall own or operate,

26

either directly or indirectly, a motor vehicle dealership in

27

this state for the sale or service of motor vehicles of the

28

manufacturer which are covered by a franchise agreement with a

29

motor vehicle dealer in this state.

30

shall be deemed to be 1n violation of this section:

However, no licensee

31

7
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2
3
4

(1)

When operating a motor vehicle dealership for a

temporary period, not to exceed 1 year, during the transition
from one owner of the motor vehicle dealership to another.
(2)

When a motor vehicle dealership 1s owned or

5

controlled by a licensee during a period while such motor

6

vehicle dealer'sh1p 1s being �old pursuant to a bona fide

7

contract or purchase option to the operator of th� motor

8

vehicle dealership, provided that the operator 1s not the

9

licensee or an entity which 1s under the control of the

10

licensee, or an ent�ty which 1s commonly held by persons who

11

control the licensee.

The operator mentioned herein may be an

12

employee of the licensee, but the employee must be operating

13

the motor vehicle dealership under an agreement whereby he

14

shall become an independent motor vehicle dealership and

15

terminate employment status within 60 months after the date of

16
17
18

the agreement.
(3)

When a motor vehicle dealership owned and operated

by a licensee 1s located 1n a market area where there 1s

19

currently no dealer available to operate the motor vehicle

20

dealership.

21

basis, make the motor vehicle dealership available for sale at

22

a fair and reasonable price.

23

motor vehicle dealership to a proposed motor vehicle dealer

24

shall not be unreasonably withheld.

25

the proposed motor vehicle dealer to provide exclusive

26

facilities and personnel.

27

Section 6.

In such cases, the licensee must 1 on a continuing
Approval of the sale of such a
It 1s not necessary for

This act shall apply to all agreements as

28

defined in s. 320.60(12), Florida Statutes, whether presently

29

existing or hereafter entered into, as well as to all

30

amendments, extensions, and renewals of such agreements and

31
8
CODING: Words 1n ��type are deletions from exut1ng law; words underlined are additions.

32-1257-84
1

all presently established systems of d1str1but.1on of motor

2

veh.1cles.
Section 7.

3

If any prov1s1on of this act or the

4

appl1cat1on thereof to any person or circumstance 1s held

5

1qval1d, the 1nval1d1ty shall not affect other prov1s1ons or

6

appl1cat1ons of the ac_t which can be given effect without the
..,

7

invalid prov1s1on or appl1cat1on, and to this end't:he

8

prov1s1ons of this act ace declared severable.
Sec�.1�� 8.

9

Section 320.645, Florida Statutes, 1s

10

repealed on October'l, 1988, and shall be reviewed pursuant to

11

s. 11.61, Florida Statutes.
Section 9.

12
13

This act shall take effect upon becoming a

law.

14

15
16
17

18
19
20

21
22

23
24

25
26
27
28
29
30

31
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CHAPTER 84-69
Committee Substitute for Senate Bill No. 1077

An

act
relating
to
motor
vehicle
manufacturers,
distributors, importers, and dealers; amending s, 320,60,
F.S., providing definitions; amending s. 320,61, F.S.,
requiring certain licensing; amending s. 320,63, F.S,,
relating to application for license; creating s. 320.632,
F.S., relating to franchise agreements; amending s.
320.64, F,S., providing additional grounds for denial,
suspension, or revocation of a license; amending s.
relating to unfair cancel l ation of
320,641,
F.S.,
franchise agreements; creating
s.
320,6415,
F,S.,
relating to changes 1n plans or systems of distribution;
amending s. 320.643, F.S.,
relating
to
transfer,
assignment, or sale of franchise agreements; creating s.
320.644, F.S., relating to change of executive management
control; creating s. 320.645, F.S., restricting ownership
of a motor vehicle dea l ership by licensees; amending s.
320,697, F.S., providing for civil damages; providing for
application of this act
to
existing
and
future
agreements; providing for future repeal and review;
providing effective dates.

Be It Enacted by the Legislature of the State of Florida:
Section l. Subsections (1), (5), and (12) of section 320.60,
Florida Statutes, are amended, and subsection (13) is added to said
section to read:
320.60 Defini t ions for ss. 320.61-320.70.--Whenever used in ss.
320,61-320.70, unless the context otherwise requires, the following
words and terms have the fol l owing meanings:
(1) "Manufacturer" means any person, whether a resident or
nonresident of t his state, who manufactures or assembles motor
vehicles or who manufactures or installs on previously assembled
truck chassis special bodies or equipment which, when installed, form
an integral part of the motor vehicle and which constitute a maJor
manufacturing alteration. The term "manufacturer" includes 2,-�"-the
eese--of--a--eorporatio"--er--eopart"ersh�p,-its central or principal
sales corporation or other entity ege"ey
through
which�
contractua l agreement or otherwise, it distributes its products,
�5) wPerson w means any natural a person, partnership, firm,
t----'v�•�n�tu� �r�ee,_,_�t�r�u�s �t=,-�o�r-�o�t�h=•�r-�l�•�g�a=l
corporation, er association,._,�o�•�n"-"
en t ity.
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business pertaining to motor vehic l es which are intended for sale
under a common name, trade name, trademark, or service mark of the
manufacturer,
(13) "Common entityw means a person who 1s either controlled or
owned, beneficially or of record, by one or more persons who also
control or own more than 40 percent of the voting equity interests of
a manufacturer, or who shares directors or officers or partners with
a manufacturer.
Section 2, Subsection (1) of section 320.61, Florida Statutes, 1s
amended to read:
320.61 Licenses required of motor vehicle manufacturers, factory
branches, distributors, importers, etc.-(1) No manufacturer, factory branch, distributor, or importer
(all sometimes referred to hereinafter as "licensee") shall engage in
business es-stteh in this state without a license therefor as provided
in ss. 320.60-320,70. No motor vehicles, foreign or domestic, shall
be so l d
leased
or offered fo r sale or lease in this state unless
the manufacturer of such motor vehicles and, as the case may be:
(a) Any
vehicles;

factory branch,

(b) Any importer
dealerships; or

of

(c) Anv distributor,
or foreign vehicles,

on

foreign

direct

dealerships

manufactured

of

domestic

vehicles, on direct

on indirect dealerships of either domestic

are licensed under ss. 320,60 320,70. He-stteh-l�eensee i s-vehieies
�hell-be-sold-t"-th�s-stete-u"less-e�ther-the-fflanttfaetttrer-or-faetory
bre"en,--on--dtreet-dealersht�-of-dofflestte-vehteies,-the-tfflperter-of
foretgn--ffla"tt!aetured--vehtele9,--on--d�reet--deaiershtps,---or---the
d�strtbtttor,--o"--�nd�reet--dealersht�s-o!-etther-dofflestte-or-fore�g"
vehteles,-ts-l�ee"sed-ttnder-sso-328,68-3280�8.
Section 3. Subsection (3) of section 320,63, Florida Statutes, is
amended to read:
320,63 Application for license; contents.--Any person desiring to
be licensed pursuant to ss. 320.60-320.70 shall make application
therefor to the department upon a form containing such information as
the department shall require. The department may require, with such
application or otherwise and from time to time, all of the following,
which may be considered by the department 1n determ1n1ng the fitness
of said applicant to engage 1n the business for which the applicant
desires to be licensed:

(12) "Agreement"
or
"franchise
agreement" means contract,
franchise, new motor vehicle franchise, sales and service selltng
agreement, dealer agreement, or any other terminology used to
describe the
contractual
relationship
between
manufacturers,
distributors, importers, factory branches, and motor vehicle dealersi
pursuant to which a motor vehicle dealer is authorized to transact

(3) From each manufacturer on direct dealerships, distributor on
1nd1rect dealerships, or importer o n direct dealerships
which
utilizes an identical blanket basic agreement for 1ts dealers or
distributors in Florida, which agreement comprises all or any part of
applicant's agreements with motor vehicle dealers in Florida, a copy
of the written agreement and all supplements thereto, together with a
list of applicant's authorized dealers or distributors and their
addresses.
The applicant shall further notify the
department
immediately
of
the
appointment of any additional dealer or

170
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distributor, and, not later than 60 days prior to the date a revision
or mod1ficat1on to a franchise agreement 1s offered to a motor
vehicle dealer 1n Florida, the licensee shall notify the department
of any such rev1s1on, mod1f1cation, or addition to the franchise
agreement on file with the department, or of any 1nd1vidual dealer or
distributor supplement thereto, provided that, 1n no event shaJ�
franchise agreement be offered to a motor vehicle dealer 1n Florida
until
the applicant or licensee files an affidavit with the
department acknowledging that the terms or provisions of
the
agreement are not inconsistent with, proh1b1ted by, or contrary to
deale�9---0¥
the provisions contained 1n
ss.
320.60-320.70.
dtstrtbtttors,-of-any-revtstons-of-or-eddtttons-to-the-beste-egre�ment
on-ftle,-or-of-any-tndtv½dttal-deeler-or--dtstrtbutor--supplements--to
stteh-agreements�
Section 4.

Section 320.632, Florida Statutes, 1s created to read:

320.632 Franchise agreements, agency.--Any parent, subsidiary, or
common entity of a manufacturer, any importer, distributor, factory
branch,
or other entity, which by contractual arrangement or
otherwise engages 1n the distr1but1on of a manufacturer's products,
shall be deemed to be the agent of the manufacturer for purposes of
any franchise agreement entered into between such agent and a motor
vehicle dealer, and shall be bound by the terms and prov1s1ons of
such franchise agreement as tf 1t were the principal. A manufacturer
whose products are offered for sale in this state under any franchise
agreement which 1s executed by an agent of such manufacturer shall be
bound by the terms and prov1s1ons of such franchise agreement as if
it and not the agent had executed the franchise agreement.
Section 5.

Section

320.64, Florida Statutes, 1s amended to read:

320.64 Denial, suspension, or revocation of license; grounds.--A
license may be denied, suspended, or revoked w1th1n the entire state
or at any specific location or locations at which a licensee engages
1n business and at which a violation of ss. 320.60-320.70 has
occurred, on the following grounds:
•·(l)

The department has proof of unfitness of applicant.

(2) The applicant has
application for a license.

made

a

material

misstatement

1n

his

(3) The applicant or licensee has failed willfully to comply with
any provision of ss. 320.60-320.70 or with any lawful rule or
regulation adopted or promulgated by the department.
(4) The applicant or
relating to his business.

licensee

has indulged 1n any illegal act

(5) The 'applicant or licensee has coerced or attempted to coerce
any motor vehicle dealer into accepting delivery of any motor vehicle
or vehicles or parts or accessories therefor or any other commodities
which have not been ordered by the dealer.
(6) The applicant or licensee has coerced or attempted to coerce
any motor vehicle dealer to enter into any agreement with the
licensee.
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provocation, threatened to cancel or
agreement of such motor vehicle dealer.

CHAPTER 84 b_�

not

to renew the franchise

(8) The applicant or licensee has unfairly or without due regard
to the equ1t1es of a motor vehicle dealer, or without
Just
provocation, canceled, or failed to renew, the franch1s� agreement of
such motor vehicle dealer.
(9) The applicant or licensee has threatened to mod1..f.y___Q.r__replace
or has modified or replaced a franchise agreement with a succeeding
franchise agreement which would adversely alter the rights or
obligations of a motor vehicle dealer under an ex1st1nq franchise
agreement or which substantially 1mpa1rs the motor vehicle dealer's
sales, service obligations, or investment.
QQ.lf9t The applicant or licensee has attempted to enter, or
entered, into a franchise agreement with a motor vehicle dealer who
does not, at the time of the franchise agreement, have proper
fac1lit1es to provide the services to his purchasers of new motor
vehicles which are covered by the new motor vehicle warranty issued
by the applicant or licensee.

iU.lfl9t The applicant or licensee has coerced a motor vehicle
dealer to provide installment financing for the motor vehicle
dealer's purchasers with a spec1f1ed f1nanc1al inst1tut1on.
(12)fllt The applicant or licensee has advertised, printed,
displayed, published, distributed, broadcast, or televised, or caused
or
permitted to be advertised, printed, displayed, published,
distributed, broadcast, or televised, in any manner whatsoever, any
statement or representation with regard to the sale or financing of
motor vehicles which is false, deceptive, or misleading.
i!..Jlfl-i!t The applicant or licensee has refused to deliver, 1n
reasonable quant1t1es and within a reasonable time after receipt of
an order, to any duly licensed motor vehicle dealer who has an
agreement with such applicant or licensee for the retail sale of new
motor vehicles and parts for motor vehicles sold or distributed by
the applicant or licensee, any such motor vehicles or parts as are
covered by such agreement specifically publicly advertised by such
applicant or licensee to be available for 1mrned1ate delivery.
However, the failure to deliver any motor vehicle or part will not be
considered a violation of this section 1£ the failure is due to act
of God, work stoppage, or delay due to a strike or labor d1ff1culty,
a freight embargo, or other cause over which the applicant or
licensee has no control. The failure to deliver parts or components
for the current, and 5 preceding years', models within 60 days from
date of order shall be deemed prima facie unreasonable.
il!lfl-31 The applicant or licensee has sold, exchanged, or rented
a motorcycle or motor scooter wh\ch produces 1n excess of 5 brake
horsepower, knowing the use thereof to be by, or intended for, the
holder of a restricted Florida driver's license.
illlfl4t The applicant or licensee has engaged 1n previous
conduct which would have been a ground for revocation or suspension
of a license 1£ the applicant had been licensed.

(l) The applicant or licensee has unfairly or without due regard
to the equities of a motor vehicle dealer, or without
Just

.il.hl.flSt Notwithstanding the terms of any franchise agreement,
and unless it can be shown that the licensee's franchised dealer 1s
actively negligent, the applicant or licensee has failed to indemnify

172
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and hold harmless its franchised motor vehicle dealer against any
Judgment for damages or settlement agreed to 1n writing by the
applicant or licensee, 1nclud1ng, but not limited to, court costs and
reasonable attorney's fees of the motor vehicle dealer, which
Judgment or settlement arose out of complaints, claims, or lawsuits
based
upon
such
grounds
as
strict
liability; negligence;
misrepresentation; warranty, express or implied; or rescission of the
sale as described in s. 672.608, less any offset for use recovered by
the licensee's franchised motor vehicle dealer, and only to the
extent that the Judgment or settlement relates to the alleged
defective or negligent manufacture, assembly, or design of new motor
vehicles,
parts,
or
accessories
or other functions of the
manufacturer.
(17) The applicant or licensee, directly or indirectly, through
the actions of any parent, subsidiary, or common entity causes a
termination, cancellation, or nonrenewal of a franchise agreement by
a present or previous importer, factory branch, or distributor
unless, by the effective date of such action, the applicant or
licensee offers the motor vehicle dealer whose franchise agreement 1s
terminated, canceled, or not renewed a franchise agreement containing
substantially the same provisions contained 1n the previous franchise
agreement or files an affidavit with the department acknowledging its
undertaking to assume and fulfill the rights, duties, and obligations
of its predecessor importer, factory branch, or distributor under the
terminated, canceled, or nonrenewed franchise agreement and the same
1s reinstated.
(18) Notwithstanding the terms of any franchise agreement, the
applicant or licensee prevents or refuses to accept the succession to
any interest 1n a franchise agreement by any legal heir or devisee
under the will of a motor vehicle dealer or under the laws of descent
and distribution of this state; provided, the applicant or licensee
shall not be required to accept a succession which, after notice and
administrative hearing pursuant to chapter 120, 1s demonstrated to be
detrimental to the public interest or to the representation of the
applicant or licensee.
Nothing contained herein, however, shall
prevent a motor vehicle dealer, during his lifetime, from designating
any person as his successor 1n interest by written instrument filed
with and accepted by the applicant or licensee.
(19) The applicant or licensee has included in any franchise
agreement with a motor vehicle dealer terms or provisions that are
contrary to, prohibited by, or otherwise inconsistent with the
provisions contained in ss. 320.60-320,70, or has filed a false
affidavit pursuant to s. 320,63(3),
Section 6.
320.641

section 320.641, Florida Statutes, is amended to read:

Unfair cancellation of franchise agreements.--

(l)(a) An applicant or licensee shall give written notice to
notify the motor vehicle dealer and forvard-e-eepy-of-stteh-nottee--to
the department of the licensee's intention to discontinue, cancel, or
fail to renew a the franchise agreement or of the licensee's
intention to modify or replace a franchise with a succeeding
franchise, which modification or replacement will adversely alter the
rights or obligations of a motor vehicle dealer under an existing
franchise agreement or which substantially impairs the motor vehicle
dealer's sales, service obligations, or investment, of-eny-of-tts
motor-vehtele-dealers at least 90 days before the effective date
174

thereof,
together
with the specific grounds for such action
diseonttnttatton7 -eaneeliatton7-or-fatittre-to-renew-of-satd-a�reement,
tf-dtseontintted,-eaneeled,-or-not-renewed.
(b) The failure by the licensee to comply with the 90-day notice
period and procedure prescribed herein shall render voidable, at the
option
of
the
motor
vehicle
dealer,
any d1scont1nuat1on,
cancellat1onL or nonrenewal, modification, or replacement of any
franchise agreement,
Designation of a franchise agreement at a
specific location as a nnondes1gnated point" shall be deemed an
evasion of this section and shall constitute an unfair cancellation.
(2) Franchise agreements are deemed to be continuing unless the
applicant or licensee has
notified
the
department
of
the
discontinuation
of,
cancellation
of,
or
failure to renewL
modification of, or replacement of the agreement of any of its motor
vehicle dealers, and annual renewal of the license provided for under
ss. 320.60-320.70 1s not necessary for any cause of artion against
the licensee,
(3) Any
motor vehicle dealer whose franchise agreement is
d1scont1nued, canceled, or not renewed, mod1f1ed, or replaced may,
within such 90-day notice period, file with the department a ver1f1ed
complaint tn-trtpiteate for a determination of whether such action 1s
an unfair or prohibited discont1nuationL or cancellation, nonrenewal,
modification, or replacement.
Agreements and
cert1f1cates
of
appointment shall continue 1n effect until final determination by the
department of the issues raised 1n such complaint by the motor
vehicle dealer, and, except pursuant to s. 320.643, no replacement
motor vehicle dealer shall be named for this point or location to
engage in business prior to the final adJud1cat1on by the department
on the complaint dtseonttnttatton 7 -eaneeiiatton;-or-fatlttre-to--renew
(4) Notwithstanding any other provisions of this section, the
failure of a motor vehicle dealer to be engaged 1n business with the
public for 10 consecutive business days shall constitute abandonment
by the dealer of his franchise agreement.
If any motor vehicle
dealer abandons his franchise agreement, he shall have no cause of
action under this section.
However, it shall not be considered
abandonment 1f such failure to engage in business is due to an act of
God, a work stoppage, or a delay due to a strike or labor difficulty,
a freight embargo, or other cause over which the motor vehicle dealer
has no control, including any violation of ss. 320,60-310. 70.
(5) If said complainant motor vehicle dealer prevails, he shall
have a cause of action against the licensee deEendant for reasonable
attorneys' fees and costs incurred by him 1n such proceeding and he
shall have a cause of action under s.
320.697
Eor---ttnfa�r
di9eonttn�ntton7--eaneellattoft7-or-fatlttre-t�-renew,-pur�ttant-to-thts
seetion.
Section 7,
read:
320.6415

Section

320.6415,

Florida

Statutes,

1s

created to

Changes in plan or system of d1stribution.--

(l) A motor vehicle dealer franchise agreement shall continue in
full force and operation, notwithstanding a change, in �hole or in
part, of an established plan or system of d1str1but1on of the motor
vehicles offered for sale under such franchise agreement.
The
appointment of a newly appointed importer or d1str1butor for motor
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vehicles offered for sale under such franchise agreement shall be
deemed to be such a change of an established plan or system of
d1str1but1on.
(2) Upon the occurrence of such change, the department shall deny
an application:
(a) For any license filed pursuant to ss. 320.60-320.70 unless
the applicant offers to a motor vehicle dealer who is a party to the
franchise
agreement
a
new
franchise
agreement
containing
substantially the same provisions as contained zn the previous
franchise agreement or files an affidavit with the department
acknowledging its undertaking to assume and fulfill the rights,
duties, and obligations of its predecessor under the previous
franchise agreement.
(b) For any license filed pursuant to s. 320.27 in any community
or territory 1n which such franchise or selling agreement 1s
continuing 1n full force and operation hereunder, until this section
1s complied with.
Section 8.
320.643

Section 320.643, Florida Statutes, is amended to read:

Transfer, assignment, or sale of franchise agreements.-

ill A motor vehicle dealer shall not transfer, assign, or sell a
franchise agreement to another person, unless the dealer first
notif1�s the licensee of his dec1sion to make such transfer, by
written notice setting forth the prospective transferee's name,
address, financial qualification, and business experience during the
previous 5 years. The licensee shall, in writing, within 60 days
after receipt of such notice, inform the dealer either of his
approval of the transfer, assignment,
or
sale
or
of
the
unacceptability
of the proposed transferee, setting forth the
material reasons for the re3ect1on. If the licensee does not so
inform the dealer within the 60-day period, ..!..1§. h�� approval of the
proposed transfer is deemed granted. No such transfer, assignment,
or sale shall be valid unless the transferee agrees in wr1t1ng to
comply with all requirements of the franchise then 1n effect.
Notwithstanding the terms of any franchise agreement, acceptance by
the l�censee of the proposed transferee shall not be unreasonably
withheld.
For the purposes of this section, refusal by the licensee
to accept a proposed transferee who is of good moral character and
who otherwise meets the written, reasonable, and uniformly applied
business
standards, if any, of the licensee relating to the
experience of executive management required by the licensee of its
motor vehicle dealers, shall be presumed to be unreasonable.
(2) Notwithstanding the terms of anv franchise agreement, no
licensee shall, by contract or otherwise, fail or refuse to give
effect to, prevent, proh1b1t, or penalize, or attempt to refuse to
give effect to, prevent, prohibit, or penalize, any motor vehicle
dealer or any proprietor, partner, stockholder, owner, or other
person holding or otherwise owning an interest therein, from selling,
assigning, transferring, al1enat1ng, or othennse disposing of, in
whole or in part, the equity interest of any of them in such motor
vehicle
dealer
to any other person or persons, including a
corporation established or existing for the purpose of owning or
holding the stock or ownership interests of other entities, unless
the licensee proves at a hearing pursuant to this section that such
sale, transfer, alienation, or other disposition is to a person who
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1s not, or whose controlling executive management 1s not, of a good
moral character. A motor vehicle dealer, or any proprietor, partner,
stockholder, owner, or other person holding or otherwise owning an
interest therein who desires to sell, assign, transfer, alienate, or
otherwise dispose of any interest 1n such motor vehicle dealer shall
notify or cause the proposed transferee to so notify the licensee by
written notice, setting forth the identity and address of the
proposed transferee. A licensee who receives such notice may, within
60 days following such receipt, file with the department a verified
complaint for a determination that the proposed transferee 1s not a
person qualified to be a transferee under this section. The licensee
shall have the burden of proof with respect to all issues raised by
such verified complaint. The department shall determine and enter an
order providing either that the proposed transferee 1$ qualified or
is not and cannot be qualified for specified reasons, or prov1d1ng
the conditions under which a proposed transferee would be gualified.
If the licensee fails to file such verified complaint within the
aforesaid 60 day period or the department, after a hear�ng, dismisses
the complaint or renders a decision other than d1squal1fying the
proposed transferee, then the franchise agreement between the motor
vehicle dealer and the licensee shall be deemed amended 1n accordance
with the determination and order rendered, effective upon compliance
by the proposed transferee with any conditions set forth in the
determination or order.
(3) During the pendency of any such hearing, the franchise
agreement of the motor vehicle dealer shall continue in effect in
accordance with its terms.
The department shall expedite any
determination requested under this section.
Section 9. Section 320.644, Florida Statutes, 1s created to read:
320.644

Change of executive management control.--

(1) No licensee shall prohibit, prevent, or attempt to proh1b1t
or prevent any motor vehicle dealer from changing the execut1ve
management control of the motor vehicle dealer unless the licensee,
who shall have the burden of proof, proves at a hParing as provided
herein that such change of executive management control of the motor
vehicle dealer is to a person or persons not of good moral character
or who do not meet the written, reasonable, and uniformly applied
standards of the licensee relating to the business experience of
executive management required by the licensee of its motor vehicle
dealers. A motor vehicle dealer who desires to change its executive
management control shall notify the licensee by written notice,
setting forth the name, address, and business experience of the
proposed executive management. A licensee who receives such notice
may, with i n 60 days following such receipt, file w1th the department
a verified complaint for a determination that the proposed change of
executive management will result 1n executive management control by
persons who are not of good moral character or who do not meet such
licensee's standards. The licensee shall have the burden of proof
with respect to all issues raised by such ver1f1ed complaint. If the
licensee fails to file such verified complaint w1th1n the aforesaid
60-day period or the department, after a hearing, d1sm1sses the
complaint, then the franchise agreement between the motor vehicle
dealer and the licensee shall be deemed amended in accordance with
the decis i on rendered.
(2) During the pendency of any such hearing, the franchise
agreement of the motor vehicle dealer shall continue in effect in
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The department
accordance with its terms.
determination requested under this section.
Section 10.
read:
320.645

Section

320.645,

Florida

shall

Statutes,

expedite
1s

any

created to

Restr1ct1on upon ownership of dealership by licensee.--

(!) No
licensee,
1nclud1ng
a
manufacturer,
agent of a
manufacturer, or any parent, subsidiary, common entity, or officer or
relprfsentat1ve of the licensee shall own or operate, either directly
or indirectly, a motor vehicle dealership in this state for the sale
or se�vice of motor vehicles which have been or are offered for sale
under a franchise agreement with a motor vehicle dealer 1n this
state. · However, no such licensee shall be deemed to be 1n violation
of this section:
{a) When operat1ng a motor vehicle dealership for a temporary
period, not to exceed 1 year, during the transition from one owner of
the motor vehicle dealership to another;
(b) When operating a motor vehicle dealership temporarily for a
reasonable period not to exceed 1 year or in a bona fide relationship
with an independent person, other than a licensee or its agent or
affiliate, who has made a significant investment subject to loss 1n
the dealership and who can reasonably expect to acquire full
ownership of said dealership on reasonable terms and conditions; or
(c) If the department determines after a hearing on the matter,
pursuant to chapter 120, at the request of any person that there 1s
no independent person available in the community or territory to own
and operate a motor vehicle dealership in a manner consistent with
the public interest,
provided that 1n any such case, the licensee must, on a continuing
basis, make the motor vehicle dealership available for sale to an
independent person at a fair and reasonable price. Approval of the
sale of such a motor vehicle dealership to a proposed motor vehicle
dealer shall not be unreasonably withheld. It 1s not necessary for
the proposed motor vehicle dealer to provide exclusive fac1lit1es and
personnel.
(2) This section shall not be construed to prohibit any licensee
from owning or operating a motor vehicle dealership in this state if
such dealership was owned or operated by the licensee on the
effective date of this act.
Section 11.
read:

Section

320.697,

Florida

Statutes,

1s

amended to

320.697 Civil damages.--Any person suffering pecuniary loss or
otherwise adversely affected because of a violation by a licensee of
ss.
320.60-320.70, notwithstanding the existence of any other
remedies under ss. 320.60-320.70, shall have a cause of action
against the licensee for damages, and may recover damages therefor in
any court of competent Jurisdiction in an amount equal to 3 times the
pecuniary loss, together with costs and a reasonable attorney's fee
to be assessed by the court. Upon a prima facie showing by the
person bringing the action that such a v1olat1on by the licensee
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occurred, the burden of proof shall then be upon the licensee
prove that such violation or unfair practice did not occur.

to

Section 12. This act shall apply to all presently existing or
establishedsystems of distribution of motor vehLcles 1n this state,
except to the extent such appl1cat1on would impair contractual
agreements in violation of the Florida or federal constitutions. All
agreements renewed or entered into subsequent to the effective date
of this act shall be governed hereby.
section 13. Each section which is added to chapter 320, Florida
Statutes, by this act is repealed on October 1, 1988, and shall be
reviewed by the Legislature pursuant to s. 11.61, Florida Statutes.
Section 14. This act shall take effect upon becoming a law,
except section 2, which shall take effect on July 1, 1984.
Became a law without the Governor's approval.
Filed in Office Secretary of •�tate M.ay 31, 1984.
CHAPTER 84-70
Senate 8111 No, 219
An

act relating to speech-language pathology and audiology;
amending s. 215.22, F.S., applying the General Revenue
Fund service charge to proceeds deposited 1n the Speech
Language Pathology and Audiology Trust Fund; amending s.
455.01, F.S., renaming the Florida State Advisory Council
of speech Pathology and Audiology as the Florida State
Advisory
Council
of • Speech-Language Pathology and
Audiology; amending ss. 468.139,
468.140,
468.141,
468.142, 468.1425, 4�8.143, 468.144, 468.145, 468.146,
and 468.148, F.S., relating to the regulation of the
practice of speech-language pathology and audiology;
clarifying and updating terminology to conform to current
usage within the profession; clarifying def1nit1ons and
defining
"provisional
registrant"
and
"nonactive
registrant";
modifying eligibility requirements with
respect to education and experience; providing
for
provisional registration; requiring continuing education;
providing for determ1nat1on of fees by the Department of
Education within certain guidelines; creating the Speech
Language Pathology and Audiology Trust Fund; removing an
exemption; amending s, 624.33, F,S., to conform; saving
sections 468.139 through 468.149, F.S., from Sunset
repeal scheduled October 1, 1984; providing for review
and repeal of said sections on October 1, 1994; savings.
468.144, F.S., from Sundown repeal scheduled October 1,
1984, and rescheduling the advisory council for review
and repeal on October 1, 1994; prov1d1ng an effective
date.

Be It Enacted by the Legislature of the State of Florida:
section 1. Subsection
Statutes, to read:

(35)

1s
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I,

SUMMARY AND PURPOSE
This bill amends provisions in Chapter 320, F.S.,

"Motor

Vehicle Licenses," relating to licensure of motor vehicle
dealers, manufacturers, factory branches, importers, and
distributors, to provide greater protection for existing
franchisees of the above. It provides as a ground for denial,
suspension, or revocation of a license certain interference with
franchise agreements between an importer, factory branch,
manufacturer or distributor and a motor vehicle dealer. In
addition, the bill restricts the ownership of dealerships by
manufacturers, importers or factory branches with certain
exceptions, and it provides certain licensing criteria which must
be complied with upon the appointment of a new importer,
manufacturer, factory branch, or distributor or upon a change in
a system or plan of distribution if there is an existing
franchisee adversely affected by such change.
II, CURRENT LAW AND EFFECT OF CHANGES

A.

CURRENT LAW

Chapter 320 of the Florida Statutes governs motor vehicle
licenses. Section 320.27 requires motor vehicle dealers to be
licensed, Sections 320.60-320,70 pertain to regulation of motor
vehicle manufacturers, factory branches, distributors, and

Wvatt i \larnn Staff D1rec1or
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importers. More specifically, these sections provide for
licensure (320.61, 320.62, 320.63); denial, suspension or
revocation of a license (s. 320.64); unfair cancellation of
franchise agreements (s. 320.641); and dealer licenses in areas
previously served (s. 320.642).
Section 320.642, currently provides that the Department of
Highway Safety and Motor Vehicles (hereafter referred to as
noepartment") shall deny an application for a motor vehicle
dealer license 1f the licensee (which is defined in s. 320.60 as
the rnanufactuier, factory branch, distributor or importer} has
existing franchised dealers 1n that same community or territory
and those dealer's have complied with the licensee's agreements
and are providing+adequate represent?tion in that area. The
burden of proof for showing inadequate representatiQh is upon the
licensee, not upon the dealer/applicant.
Florida Administrative Code Rule 15C-l.08 requires the
Department to notify existing franchisees of an applicant's
intent to establish a new dealership or franchise. Existing
franchisees have the opportunity to request a hearing challenging
such new franchise. It is then .up to the Director of the
Division of Motor Vehicles to ei�her grant or deny the license
for the new franchise.
Section 320.697 allows any person suffering pecuniary loss
because of a violation by a licensee of ss. 320.60-320.70 a cause
of action for damages equal to three times the pecuniary loss
together with costs and attorney's fees.
'
In addition to the above, both Florida law and federal law
protect motor vehicle dealers and franchisees from any antitrust
violations or from any coercion and intimidation which automobile
manufacturers may be able to impose on their retail dealers by
virtue of the manufacturers' superior economic position. See for
e.g., Chapter 542, F.S., Automobile Dealer's Day in Court Act (15
u.s.c.s. ss. 1221 et seq. (1956)), and the Sherman Act (15
u.s.c.s. ss. 1-7 (1890)).

.

B.

EFFECT OF CHANGES

This bill contains thirteen sections which provide as
follows:
SECTION 1 amends the definitional section of s. 320.60, F.S.,
by amending the definitions of "manufacturer," "person," and
"agreement," and by creating a definition for "common entity."
The definition of "manufacturer" is amended to include any entity,
through which a manufacturer distributes its products. The
definition of "agreement" is amended to be interchangeable with
"franchise agreement" and both are then defined to mean any
agreement or relationship pursuant to which a motor vehicle
dealer is authorized to transact business pertaining to motor
vehicles which are intended for sale under a common name,
trademark, or service mark of the manufacturer.
SECTION 2 of the bill amends s. 320.61, F.S., to expand the
group of persons who must be licensed pursuant to ss. 320.60320.70. Under this amendment, all manufacturers doing business
in this state must be licensed. Prior to this amendment, only
those manufacturers who were engaged 1n the business of
manufacturing in this state had to be licensed. In addition,
this section is amended to require any factory branch, importer,
or distributor who leases or offers for lease motor vehicles in
this state to be licensed. Previously, only those persons
selling or offering for sale motor vehicles had to be licensed.
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SECTION 3 of the bill amends s. 320.63, F.S., "Application
for a license; contents.--" to require a licensee to keep the
department abreast of any revision, modification, or addition to
a franchise agreement on file with the department. It further
prohibits the offering of any franchise agreement to a motor
vehicle dealer until the applicant or licensee files with the
department an affidavit acknowledging that the terms or
provisions of the agreement are not inconsistent with, prohibited
by, or contrary to the provisions of ss. 320.60-320.70
(regulating dealers, manufacturers, importers, distributors, and
factory brancnes).
SECTION 4 �f' this bill creates a new section 320.632 which
mandates an agency relationship betw�en a manufacturer and any
person distributing a manufacturer's products, and �ice versa,
for purposes of any franchise agreement entered into by either
party with a motor vehicle dealer.
SECTION 5 amends the grounds provided for denial, suspension,
or revocation of a manufacturer's, distributor's, importer's, or
factory branch's license provided for in section 320.64, F.S., to
include the following:
(1) The applicant or licensee has threatened to modify or
replace or has modified or replaced an existing franchise
agreement with one which would adversely alter the rights or
obligations of a motor vehicle dealer or would substantially
impair the dealer's sales, service obligations, or investment.
(2) The applicant or licensee, dir�ctly or indirectly,
causes a termination, cancellation, or non-renewal of a franchise
agreement by a present or previous importer, factory branch, or
distributor, unless, the applicant or licensee either (1) offers
the affected dealer a franchise agreement containing
substantially the same provisions contained in the previous
franchise agreement; or (2) files with the Department of Highway
Safety and Motor Vehicles an affidavit acknowledging its
undertaking to assume and fulfill the affected dealer's franchise
agreement.
(3) Notwithstanding the terms of any franchise agreement,
the applicant or licensee refuses to accept the succession to any
interest in a franchise agreement by any legal heir or devisee of
a dealer. However, 1f after a hearing it is determined that such
succession would be detrimental to the public interest or to the
representation of the applicant or licensee, such refusal shall
be permitted.
(4)

The applicant or licensee has either:

(a) included in a franchise agreement terms or provisions
that are contrary to, prohibited by, or otherwise inconsistent
with the provisions of ss. 32060-320.70 (regulating dealers,
manufacturers, importers, distributors, and factory branches);
OR
(b) filed with the department pursuant to s. 320.63(3) a
false affidavit. [The statutory section referred to requires a
licensee to file an affidavit acknowledging that the terms or
provisions of a new franchise agreement are not inconsistent
with, prohibited by, or contrary to the prov1s1ons of ss. 320.60320.70 (regulating dealers, manufacturers, importers,
distributors, and factory branches)].
SECTION 6 amends s. 320.641, F.S., to require an applicant or
licensee to give written notice to a dealer and to the department
of the licensee's intention to modify or replace a franchise
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agreement with a succeeding franchise agreement which will
adversely alter the rights or obligations of a dealer under an
existing agreement. Prior to this amendment, the applicant or
licensee only had to notify the department and dealer of any
intent to discontinue, cancel, or not renew a franchise
agreement. Failure to comply with such notification requirements
constitutes an unfair cancellation.
Dealers affected by the applicant or licensee's actions may
file a complaint with the department for a hearing to determine
whether such �ction is unfair or prohibited.
Any affected franchise agreement is deemed to be continuing
until a final det..ermination is rendered
by the - department.
<
SECTION 7 creates a new section in the statutes7 s. 320.6415,
F.S., to govern changes in a plan or system of distribution. It
provides that all ftealer franchise agreements shall remain in
full force and operation notwithstanding a change, in whole or in
part, of an established plan or system of distribution. It
further requires the rlepartment to deny a license to any
manufacturer, distributor, impo�ter, or factory branch that
alters its plan or system of distribution, unless such person
either (1) offers the affected dealer(s) a new franchise
agreement containing substantially the same provisions as
contained in the previous franchise agreement; or (2) files with
the department an affidavit acknowledging its undertaking to
assume and fulfill the previous franchise agreement. The
department is also required by this section to deny any
application for a dealer license in any�comrnunity or territory
covered by an existing franchise agreement until the above
provisions have been complied with.
SECTION 8 amends s. 320.643, F.S., to expand the scope of
that section with respect to the transfer, assignment, or sale of
franchise agreements. This amendment provides as follows:
(1) It provides that refusal by the licensee to accept a
proposed transferee who is of good moral character and who meets
any uniformly applied standards of the licensee relating to the
business experience of executive management, shall be presumed to
be an unreasonable withholding of acceptance of such transfer.
(2) It prohibits a licensee (i.e., a manufacturer,
distributor, importer, or factory branch) from prohibiting the
transfer of any interest in a franchise agreement to any person
unless the licensee proves at a hearing that such transfer is to
a person who is not or whose controlling management is not of
good moral character. Any person transferring such interest must
notify or cause the proposed transferee to notify the licensee in
writing of such transfer. A notified licensee is given 60 days
to file a complaint with the department contesting such transfer.
At any hearing held to determine the qualification of a proposed
transferee, the licensee shall have the burden of proof. An
existing franchise agreement shall continue in effect in
accordance with its terms during the pendency of any hearing held
under this seciton.
SECTION 9 creates a new section in the statutes, s. 320.644,
F.S., to govern change on executive management control. It
prohibits a licensee from prohibiting or attempting to prohibit
any motor vehicle dealer from changing the executive management
control of a dealer unless the licensee proves at a hearing that
such change is to a person or persons who are not of good moral
character or who do not meet any written, reasonable, and
uniformly applied standards of the licensee realting to business
experience of executive managment required by the licensee.
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Any dealer desiring to change its executive management
control shall notify the licensee of the intended change. Within
60 days of such notice, the licensee may file a complaint with
the department challenging such change, The licensee in the
event of a hearing has the burden of proving the proposed change
will result in persons who are not of good moral character or who
do not, meet the licensee's standards.
SECTION 10 creates a new section in the statutes, s. 320.645,
F.S., to restrict the direct or indirect ownership of a
dealership by·a licensee in this state. Excepted from this
provision are t.h,e following:
(1) OperatiC1tl of a·dealership fpr a temporary period, not to
exceed one year, during the transition from one owner to another;
(2) Operation of a dealership temporarily for a reasonable
period, not to exceed one year, or in a bona fide relationship
with an independent person who has made a significant investment
subject to loss in the dealership and who can reasonably expect
to acquire full owner�hip of the dealership

'

(3) Any dealership for which the department determines after
a hearing that there is no independent person available in the
community or territory to own and operate the dealership in a
manner consistent with the public interest, however, the licensee
must make the dealership available for sale to an independent
person on a continuing basis; and
(4) Any dealerships owned or opetat'ed by a licensee on the
effective date of this act.
SECTION 11 amends s. 3'20,697, F.S., which relates to civil
damages allowed to a person suffering pecuniary loss as a result
of a violation by a licensee of ss. 320,60-320.70 to allow any
person adversely affected by such violation to seek damages.
SECTION 12 makes this act applicable to all presently
existing or established systems of distribution of motor vehicles
in this state, except to the extent that such application is
unconstitutional.
SECTION 13 provides that all sections added to chapter 320 by
this act shall be reviewed by the Legislature pursuant to repeal
on October 1, 1988.
SECTION 14 is the effective date clause. It provides that
the act shall take effect upon becoming a law, except for Section
2, the licensure provisions, which shall take effect on July 1,
1984,
ECONOMIC IMPACT CONSIDERATIONS

I I I.

A.

PRIVATE SECTOR CONSIDERATIONS

For the most part, the economic impact of this bill in the
private sector is indeterminable since no one knows how many
licensees will be subject to its sanctions. Potentially, all
licensees may be subject to this bill so the follwing figures may
be instructive:
-In 1983, there were 1342 new motor vehicle dealer licenses
issued in Florida. Of this number, approximately 800 were for
automobile dealers. The remainder were for either truck or
motorcycle dealers. Of these 800 automobile dealers, the
majority have a franchise with only one manufacturer, according
to the Florida Automobile Dealers Association.
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-In the licensing year of October 1983-September 1984, to
date there have been a total of 113 licenses issued for
manufacturers, distributors, factory branches, and importers of
new motor vehicles.
Inasmuch as this bill seeks to protect existing dealerships
from having their franchise agreements terminated or breached by
a manufacturer, factory branch, distributor, or importer without
just provocation or because of appointment of a new dealership,
this bill should have its greatest impact on those manufacturers,
factory brancfies, distributors, and importers who may have to
continue abiding by franchise agreements that they otherwise may
have been able t'o cancel or not. renew prior to enactment of this
...
bill.
The economic impact of this bill on consumers is
indeterminable.
B.

PUBLIC SECTOR CONSIDERATIONS

This bill should -have little or no impact in the public
sector.
IV. COMMENTS
Restrictions similar to those placed on licensees in Section
10 of this bill prohibiting them from owning dealerships were
upheld by the United States Supreme Court in Exxon Corp. v.
Governor of Maryland, 437 U.S. 117 (1978). In Exxon the Court
upheld against constitutional challenges of due process,
cornrnrnerce clause, and antitrust violations, a Maryland statute
which prohibited producers or refiners of petroleum products from
operating retail service �tations within the state.
Statement of Substantial Changes Made in Committee
Substitute:
1. Section 2 of both bills amends s. 320.61 (Licenses
required of motor vehicle manufacturers, factory branches,
distributors, importers, etc.--). However, this bill makes a
substantial change in that section which was not in SB 1077.
Under this bill, all manufacturers who engage in business in this
state must be licensed. Under existing law and under SB 1077,
only those manufacturers who engage in business nas such" in this
state have to be licensed.
2. Section 3 of this bill amending s.320.63, F.S., is new to
this bill. This new section requires in part a licensee to keep
the department abreast of changes made in a franchise agreement
on file with the department.
3. Section 3 of this bill creates a new section in the
statutes, s. 320.632 (Franchise agreements, agency.--). This new
section mandates an agency relationship between any entity
distributing a manufacturer's product, and the manufacturer, with
respect to any franchise agreements entered into with dealers.
There was no similar provision contained in SB 1077.
4. Both bills amend s. 320.64 (Denial, suspension, or
revocation of license; grounds.--), though this bill makes more
substantial amendments to that section than did SB 1077. SB 1077
added as an additional ground for license denial, suspension, or
revocation for an importer, factory branch, or distributor to
cause either directly or indirectly and without Just provocation,
the termination, cancellation, non-renewal, or breach of a
dealer's franchise agreement. This bill retains the substance of
that section, but excuses such action in the event that the
applicant or licensee either offers the affected dealer a
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franchise agreement containing substantially the same provisions
contained in the previous franchise agreement, or, files an
affidavit with the department agreeing to abide by the existing
agreement.
In addition, this section adds two new subsections to that
statutory section. These newly created subsections authorize the
department to deny, suspend, or revoke a license because:
(1) The applicant or licensee has threatened to modify or
replace or haS modified or replaced a franchise agreement with a
suc�eeding franchise agre�ment which adversely affects a dealer:
'
,'
or
(2} The appl..,icant �r licensee pi-ev�nts or· refus:es to accept
the succession to any interest in a franchise agreement by any
legal heir or devisee of a dealer, unless it is determined after
a hearing that accftpting such succession would be detrimental to
the public interest or to the representation of the applicant or
licensee.
5. SB 1077 mandated an awa�d of attorney's fees and costs in
the event a dealer prevails at a hearing. This bill however
retains current law which provides that a dealer has to file a
separate court action to recover costs.
6. Section 7 of this bill creates a new section in the
statutes which was not contained in SB 1077. This new section,
s. 320.6415 {Changes in plan or system of distribution.--),
provides that a dealer's franchise agreement shall continue in
full force and operation, notwithstanding a change in whole or in
part, of an established plan or system of distribution of motor
vehicles offered for sale i..lnder such franchise agreement. This
section further prohibits the licensing of a manufacturer,
distributor, factory branch, or importer, in the event of such
change in an established plan of distribution unless the
applicant or licensee either offers a new franchise agreement to
the dealer containing substantially the same provisions as the
old, or files an affidavit with the department agreeing to assume
all duties and obligations under the existing franchise
agreements.
7. Section 8 of this bill amends s. 320.643 (Transfer,
assignment, or sale of franchise agreements.--) to add two new
subsections governing a dealer selling, assigning, or otherwise
disposing of an interest in a franchise agreement. Procedures
for notice and a hearing are provided. No similar provision was
found 1n SB 1077.
8. Section 9 of this bill creates a new statutory section,
s. 320.644 (Change of executive management control.--). This new
section prohibits a licensee from preventing or attempting to
prevent a dealer from changing the executive ,management control
of the dealer. No similar provision was contained in SB 1077.
9. Section 11 of this bill amends s. 320.697 (Civil
damages.--) to allow a person "adversely affected" to have a
cause of action for violation of ss. 320.60-320.70, rather than
Just those persons "suffering pecuniary loss" as the statute now
requires. There was no similar provision in SB 1077.
10. Section 12 of this bill makes this act applicable to all
presently existing or established systems of distribution of
motor vehicles in this state, except to the extent that such
application is unconstitutional. Section 6 of SB 1077 made the
act retrospectively and prospectively applicable to all
agreements as well as to all systems of distribution.
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11,

The severability clause of SB 1077 has been deleted as

unnecessary.

12. The effective dates clause has been amended to provide
that section 2 of the act (the licensing provisions) will take
effect July 1, 1984. The remainder of the act will take effect
upon becoming a law.

V.

LEGISLATIVE HISTORY

A.

ENACTED BILL

SB 1077 was 'referred to the· Senate Cammi ttees on Commerce and
Appropriations. 'On May·l, 1984, the1 Senate Commerce Committee

reported the bill favorably as a CS (See Part IV ofvth1s Staff
Report for the Statement of Substantial Changes made in the
Committee Substitute). The bill was then sent to the
Appropriations Committee, from which it was withdrawn on May 10,
1984 and placed on the Senate Calendar. On May 15, 1984, it was
placed on the Senate Special Order Calendar and passed by a vote
'
of 37-0 (SJ 275).

Received in the House on May 16, 1984, the bill was placed on
the Calendar as a substitute for CS/HB 890, That same day, the
bill was passed by the House by a vote of 107-0 (HJ 423).

The bill was signed by the officers and presented to the
On May 31, 1984, it became law without

Governor on May 23, 1984.
the Governor's signature.
B,

DISPOSITION OF COMPANION

'

.

HB 890 was referred tO the House Commerce Committee which
reported the bill favorably as a CS on April 18, 1984. The CS
was placed on the House Calendar April 26, 1984 and on the
Special Order Calendar May 2, 1984. On May 14, 1984 the CS was
read for the first and second times. On the second reading, four
amendments were adopted to conform the bill to its Senate
counterpart (HJ 404). On May 16, 1984, the identical Senate bill
was substituted for the House bill and passed while the House
bill was laid on the table under the rules,
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HB 702

2.

HB 713

3.

HB 921

4.

HB 339
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HB 797

-
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Gallagher
Silver
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Sanderson
Silver
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Home equity conversion
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Labor organizations
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HB 710
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HB 782
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HB 753
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HB 916

10.
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11.

HB 901

12.

HB 960

13.

HB 890

14.

HB 946

15.

HB 781

16.

HB 776

17.

HB 1148

18.

HB 1131

19.

HB 519 - Press - Wages

PaJCl.C

Meffert
Grant

-

-

Instruments deemed mortgages
Life insurance agents

Cemeteries

Hodges-Locke-Selph-Mitchell-Shackeltord Farm equipment manufacturers and dealers

- Deutsch - Counterfeit trademarks

-

Smith

- Secured

transactions

- Thomas - Vehicle insurance

Lippman - Motor vehicle manufacturers, distributors,
importers, and dealers

-

-

Logan

-

Investments

Messersmith

-

Mackenzie

-

-

Health studio services

Insurance; hospice care coverage

Comnuttee on Higher Education - Community colleges
Rochlin-Kutun-Spaet

-

Health insurance
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4/18/84 - Cornrerce Ccmnittee Meeting - Bill Hearing - Rep. Sam Bell, III, Chai.man
Rep. Dexter Lehtinen Presiding - 21 M::>rris Hall
Meeting Opens
Roll Call

1:28

HB 702 - Rep. Williams moves to lay on the table the
Gallagher amendment left pending from 4/16/84 meeting
which motion is denied
Hargrett offers an amendment
Wallace has question on the bill
Rep. Williams moves to lay amendment on the table
1:35

Harorett debates the bill
Bankhead, Williams, Hargrett, Hazouri debate the bill
and amendment
Hazouri moves the bill

1: 4 0

Gallagher speaks to hi s amendment

1:45

Rep. Williams has question on the Gallagher amendment

1: 4 6

amendment failed
HB 702 adopted
HB 901 bill moved and adopted without objection

1:47

mot ion taken to take items 13-19 out of subcommittee
and put on full committee agenda - motion adopted
unanimously
HB 946 - moved and voted out favorably
HB 946 - Rep. Logan presents the bill

1:48

Rep. Kutun and other offer an amendment on p.2, 1.11
Rep. Kutun speaks on the amendment to HB 946

1:49

Mr. Martinez movest the bill
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HB 946 adopted unanimously
HB 713 - TP'd
HB 921 - Rep. Silver presents the bill which is
adopted unanimously

Commerce Comm ittee Meeting
4/18/84
Paqe Two (2)
1:55

HB 339 - Rep. Sanderson presents the bill
Rep. Lehtinen announces that there are 15 amendments
on HB 339
Rep. Gardner offers amendments
Rep's. Silver and Simon debate the amendments
Gardner Am. #1 fails
Gardner Am. #2 adopted
Gardner Title Amendment adopted without objection

2:02

Amendment offered on p.2, 1.25-28, Section 4 removed from
the bill - amendment adopted by voice vote
Kutun amendment p.2, 1.4, amendment moved by Chairman,
adopted by voice vote

2:07

Robert Sugarman, AFL-CIO spoke against the bill
Rep. Kutun moves the previous question voice vote adopts the motion
bill sponsor called to close on the bill

2:12

HB 339 fails - roll call vote

2:15

HB 781 - Rep. Messer smith presents the bill

2:15

TAPE

TURNED OVER - TAPE 1 - SIDE B

Rep. �essersmith offers lengthy amendment
2:18

HB 781 is TP'd
Rep. Upchurch has question on the amendment to the amendmen1

2:22

Rep. Upchurch moves to send HB 781 back to subcommittee
Rep. McEwan speaks against the motion
Rep. Danson speaks against the motion
Mr. Upchurch closes on his motion which fails
HB 781 is TP'd

2:30

HB 782 - Rep. Meffert subcommittee amendment and an
amendment are offered
Subcommittee amendment, amendment, and amendment to
to title amendment are adopted without objection

Commerce Committee Meeting
4/18/84
Paqe Three ( 3 J
2:30
con't.

HB 782 is adopted unanimously

2:32

HB 958 - Rep. Deutsch presents the bill
Rep. Meffert offers substitute am. p.1, 1.12-13
Am. #2 defeated
bill as amended is adopted

2:35

HB 890 - Rep. Lippman offers the bill and speaks to
the amendment which is adopted as amended

2:45

HB 1148 - Rep.

Wetherell presents the bill

Rep. Hazouri offers amendment on p.1, 1.17
Rep. Danson has question regarding Board of Trustees
2:55

7 amendments are adopted without objection
Rep. Silver moves to make it a committee substitute
bill as amended is adopted

3:00

HB 797 - Rep. Silver moves that CS/HB 797 be taken up
Comptroller Gerald Lewis

speaks to the bill

Alexander M. Siegel, National Telemarketing Association,
speaks for CS/HB 797
Chris Anderson, Department of Banking and Finance,
speaks for HB 797
3:10

Rep. Upchurch debates the bill and amendments
Mr. Anderson responds to questions

3:12

Rep. Wallace moves to extend committee meeting time to 3:30

3:13

Rep. Kutun speaks against motion to lay PCS/HB 797 on the tal
Rep. Silver moves the previous question on the bill
voice vote - motion fails
Meffert amendment on p.3, 1.17
Kutun amendment offered

3:28

Rep. Silver opposes the Kutun amendment
Comptroller re-addr esses the bill

3:32

Point of Order by Rep. Martinez
Meeting Closes

TALK SHEET FOR HB 890
THIS BILL AMENDS PROVISIONS IN CHAPTER 320, F.S.,
"MOTOR VEHICLE LICENSES," RELATING TO LICENSURE OF MOTOR
VEHICLE DEALERS, MANUFACTURERS, FACTORY BRANCHES, IMPORTERS,
AND DISTRIBUTORS, TO PROVIDE GREATER PROTECTION FOR EXISTING
FRANCHISEES OF THE ABOVE.

IT PROVIDES AS A GROUND FOR DENIAL,

SUSPENSION, OR REVOCATION OF A LICENSE CERTAIN INTERFERENCE
WITH FRANCHISE AGREEMENTS BETWEEN AN IMPORTER, FACTORY BRANCH,
MANUFACTURER, OR DISTRIBUTOR AND A MOTOR VEHICLE DEALER
RELATING TO THE SAME LINE-MAKE OF MOTOR VEHICLES AS THE
APPLICANT'S OR LICENSEE'S,
THE BILL.

THE TERM "LINE-MAKE" IS DEFINED IN

IN ADDITION, THE BILL RESTRICTS THE OWNERSHIP OF

DEALERSHIPS BY MOTOR VEHICLE SUPPLIERS WITH CERTAIN
EXCEPTIONS, AND IT PROVIDES CERTAIN LICENSING CRITERIA WHICH
MUST BE COMPLIED WITH UPON THE APPOINTMENT OF A NEW IMPORTER,
MANUFACTURER, FACTORY BRANCH, OR DISTRIBUTOR OF A LINE-MAKE OF
MOTOR VEHICLES OR UPON A CHANGE IN THE DISTRIBUTION OF ANY
SUCH LINE-MAKE IF THERE IS AN EXISTING FRANCHISEE HANDLING
THAT SAME LINE-MAKE.
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1

A bill to be entitled

2

An act relating to motor vehicle manufacturers,

3

distributors, importers, and dealers; amending

4

s. 320.60, F.S., providing def1n1tions,

5

amending s

6

l1cens.1'ng; amending s".' 320.63, F.S., relating

7

to appl1cat1on for license; creating s.

8

320.632, F.S . relating to franchise

9

agreement's, amending s. 320 64, F.S , providing

.

320.61, F S., requiring certain

'

,

10

add1t1onal grounds for denial, suspension, or

11

revocation of a license; amending s. 320.641,

12

F.S., relating to u�fa1r cancellation of

13

franchise agreements; creating s. 320 6415,

14

F S., relating to changes 1n plans or systems

15

of d1str1but1on, amending s. 320 643, F.S

16

relating to transfer, assignment, or sale of

17

franchise agreements; creating

18

F S., relating to change of executive

19

management control; creating

20

restricting ownership of a motor vehicle

21

dealership by licensees; amending s

22

F S., providing for civil damages; providing

23

for application of this act to existing and

24

future agreements; providing for future repeal

25

and review, providing effective dates
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5.

5.

320 644,

320 645, F.S.,
320.697,

26
27

Be It Enacted by the Legislature of the State of Florida:

28
29

Section 1.

Subsections ( 1), ( 5), and ( 12) of section

30

320.60, Florida Statutes, are amended, and subsection (13) 1s

31

added to said section to read·
1
CODI NC. Words 1n ��type ore deletions from o:1sting law, words underlined ore Qdd1t1.ons.
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320.60

Def1n1t1ons for ss

320 61-320.70.--Whenever

2

used 1n ss. 320.61-320.70, unless the context otherwise

3

requires, the following words and terms have the following

4

meanings:

5

·11 Manufacturer 11 means any person, whether a

{ 1)

6

resident or nOhres1dent�of thls state, who manufactures or

7

assembles motor vehicles or who mahufactureS· or ]Jlstalls on

8

previously assembled truck chassis special bodies or equipment

9

which, when installed, form an integral part of the motor

. .

10

vehicle and which cpnst1tute a maJor manufacturing alteration.

11

The term

11

manufacturer 11 includes �;-

�R

tRe ease e€ a

12
13

corporation or other entity a�e�ey through which�

14

contractual agreement or otherwise, it distributes its

15

products.

16

( 5)

"Person 11 means any natural a person, partnership,

17

firm, corporation, e� association, 7oint venture, trust, or

18

other legal entity.

19

(12)

''Agreement'' or

11

franchise agreement'' means

20

contract, franchise, new motor vehicle franchise, sales and

21

service se��=�� agreement, dealer agreement, or any other

22

terminology used to describe the contractual relationship

23

between manufactu�ers, distributors, importers, factory

24

branches, and motor vehicle dealers, oursuant to which a motor

25

vehicle dealer is authorized to transact business oerta1n1nq

26

to motor vehicles which are intended for s2le under a common

27

name, trade name, trademark, or service mark of the

28

manufacturer.

29

I 13 l

"Common entity" means a oerson who 1s either

30

controlled or owned, beneficially or of record, by one or �o�e

31

persons who also control or own more than 40 oercent of t�e
2
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1

voting egu1 ty interests of a manufacturer, or who s:--.ares

2

directors or officers or partners with a manufacturer.
Section 2.

3

4

Subsection (1) of section 320.61, Florida

Statutes, is amended to read:
320. 6'1

5

Licenses required of motor vehicle

6

manufacturers·,' factory branches, distributors,

7

etc.--

8
9

(1)

importers,

No manufacturer, factory branch, d1str1butor, or

importer (all soffiet1mes referred to hereinafter as "licensee")

10

shall engage 1n bus�ness as s�efl in this state without a

11

license therefor as provided in ss. 320.60-320.70.

12

vehicles, foreign or domestic, shall be sold, leased, or

13

offered for sale or lease 1n this state unless the

14

manufacturer of such motor vehicles and, as the case may be:

15

(a)

16

domestic vehicles,

17

(b)

18
19
20

No motor

Any factory branch, on ·direct dealerships of
Any importer of foreign manufactur

j

vehicles, on

direct dealerships, or
(c)

Any distributor, on indirect dealerships of either

domestic or foreign vehicles,

21
22

are licensed under ss. 320 60-320.70.

28
29
30

Section 3.

Subsection (3) of section 320 63, Florida

Statutes, is amended to read:

31
3
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l

320.63

Application for license; contents.--Any person

2

desiring to be licensed pursuant to ss. 320.60-320.70 shall

3

make application therefor to the department upon a form

4

containing such 1nforrnat1on as the department shall require.

5

The department may require, with such application or otherwise

6

and from time 'to time, a11 of the following, which may be

7

considered by the department 1n determ1n1ng the Vtness of

8

sa1d applicant to engage in the business for which the

9

applicant desirers to be licensed:

10

.

( 3)

'

'

.

From e�ch manufacturer on direct dealerships,

.

11

distributor on 1nd1rect dealerships, or importer on direct

12

dealerships which utilizes an 1dent1cal blanket basic

13

agreement for its dealers or distributors in Florida, which

14

agreement comprises all or any part of applicant's agreements

15

with motor vehicle dealers in Florida, a copy of the written

16

agreement and all supplements thereto, together with a list of

17

applicant 1 s authorized dealers or distributors and their

18

addresses.

19

immediately of the appointment of any additional dealer or

20

distributor, and, not later than 60 days prior to the date a

21

revision or modification to a franchise agreement is offered

22

to a motor vehicle dealer in Florida, the licensee shall

23

notify the deoartment of any such revision, modification, or

24

addition to the franchise agreement on file with the

25

deoartrnent, or of any individual dealer or distributor

26

supplement thereto, Provided that, in no event shall a

27

franchise agreement be offered to a motor vehicle dealer in

28

Florida until the apolicant or licensee files an affidavit

29

with the department acknowledging that the terms or orovisions

30

of the agreement are not inconsistent with, oroh1b1ted by, or

31

contrary to the provisions contained 1n ss. 320.60-320.70.

The applicant shall further notify the department

4
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1
2

3
4

Section 4

5

created to i;ead:

6

Section 320 632, Florida Statutes, 1s
Franchlse ag.reements, agency.--Any parent,

320.632

7

subs1d1.ary, or ..common· ent1. ty of a tmanU.factufer, �ny importer,

8

d1str1butor, factory branch, or other entity, which by

9

contractual arr�ngement or otherwise engages 1.n the

10

d1.str1butLon of a �anufacturer's products, shall be deemed to

11

be the agent of the manufaCturer for purposes of any franchise

12

agreement entered into between such agent and a motor vehicle

13

dealer, and shall be bound by the terms and prov1s1ons of such

15

.
manufacturer whose products are offered for sale 1.n this state

16

under any franchise agr�ement which is executed by an agent of

17

such manufacturer shall be bound by the terms and provisions

18

of such franchise agreement as if it and not the agent had

19

executed the franchise agreement.

14

20
21
22

franchise agreement as 1£ 1.t were the principal.

'

Section 5.

A

Sect1on 320 64, Florida Statutes, is

amended to read:
320.64

Denial, suspension, or revocation of license;

23

grounds --A license may be denied, suspended, or revoked

24

within the entire state or at any specific location or

25

locations at which a licensee engages in business and at which

26

a violation of ss. 320 60-320 70 h�s occurred, on the

27

following grounds:

28

(1)

29

applicant.

30

(2)

31

The department has proof of unfitness of
The applicant has made a material misstatement in

his application for a license.
5
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(3)

1

The applicant or licensee has failed willfully to

2

comply with any prov1s1on of ss. 320.60-320 70 or with any

3

lawful rule or regulation adopted or promulgated by the

4

department.
(4)

5
6

-The applicant or licensee has indulged 1n any

illegal act .r·e,lat1ng to' his .business.

7

( 5)

�
attempted
The applicant or l1cerlsee'has cOerced·or
V

8

to coerce any motor vehicle dealer into accepting delivery of

9

any motor veh1c�e or vehicles or parts or accessories therefor

10

or any other commod;t1es which have not been ordered

11

dealer.

12

(6)

by

the

The applicant or licensee has coerced or attempted

13

to coerce any motor vehicle dealer to enter into any agreement

14

with the licensee.

15

(7)

The applicant or licensee has unfairly or without

16

due regard to the equi ti,es of a motor vehicle dealer, or

17

without Just provocation, threatened to cancel or not to renew

18

the franchise agreement of such motor vehicle dealer

19

(8)

The applicant or licensee has unfairly or without

20

due regard to the equities of a motor vehicle dealer, or

21

without Just provocation, canceled, or failed to renew, the

22

franchise agreement of such motor vehicle dealer.

23

(9)

The applicant or licensee has threatened to modify

24

or replace or has modified or replaced a franchise agreement

25

Wl.th a succeeding franchise agreement which would ad'✓ ersely

26

alter the rights or obl1.gat1ons of a motor vehicle dealer

27

under an existing franchise agreement or which substantially

28

impairs the motor vehicle dealer's sales, service obl1gat1.ons,

29

or investment.

30

11Q.lf91

31

�he applicant or licensee has at�empted to

enter, or entered, into a franchise agreement with a motor
6
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1

vehicle dealer who does not, at the time of the franchise

2

agreement, have proper fac1l1t1es to provide the services to

3

his purchasers of new motor vehicles which are covered by �he

4

new motor vehicle warranty issued by the applicant or

5

licensee.

6

illl f;;·9,7

The applicant or licensee has coerced a motor

7

vehicle dealer to proV1de 1nstallnfent,£1nanC1ng for
the motor
y

8

vehicle dealer's purchasers with a specified financial

9

1nst1tut1on.
i....!..£lfi�7

T�e applicant or licensee has advertised,

11

printed, displayed, published! d1str1buted, broadcast, or

12

televised, or caused or permitted to be advertised, printed,

13

displayed, published, distributed, broa�cast, or televised, 1n

14

any manner whatsoever, any statement or representation with

15

regard to the sale or financing of ·motor vehicles which is

16

false, deceptive, or misleading.

17

.Ud.lt��7

The applicant or licensee has refused to

18

deliver, in reasonable quantities and within a reasonable time

19

after receipt of an order, to any duly licensed motor vehicle

20

dealer who has an agreement with such applicant or licensee

21

for the retail sale of new motor vehicles and parts for motor

22

vehicles sold or distributed by the applicant or licensee, any

23

such motor vehicles or parts as are covered by such agreeme

24

specifically publicly advertised by such applicant or licensee

25

to be available for immediate delivery.

26

to deliver any motor vehicle or part will not be considered a

27

violation of this section 1f the failure is due to act of God,

28

work stoppage, or delay due to a strike or labor difficulty, a

29

freight embargo, or other cause over which the applicant or

30

licensee has no control.

31

components for the cur�ent, and S preceding years', models

However, the fa1lure

The failure to deliver parts or
7
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l

w1th1n 60 days from date of order shall be deemed pr1ma facie

2

unreasonable.

3

ll..ilf�3t

The applicant or licensee has sold,

4

exchanged, or rented a motorcycle or motor scooter which

5

produces 1n·excess of 5 brake horsepower, knowing the use

6

thereof to b€ by, or 1ntendetl for, the holder of a restricted

7

Florida dr1ver 1 s license.

8

lli_lfi47

The applicant or licensee has engaged in

9

previous conduct which would have been a ground for revocation

10

or suspension of a /41cense if the applicant had been licensed.

11

ll.§l H•1

Notw1 thstanding the terms of any franchise

12

agreement, and unless it can be shown that the licensee's

13

franchised dealer 1s actively negligent, the applicant or

14

licensee has failed to indemnify and hold harmless its

15

franchised motor vehicle dealer against any Judgment for

16

damages or settlement agreed to in writing by the applicant or

17

licensee, 1nclud1ng, but not l1m1ted to, cou�t costs and

18

reasonable attorney's fees of the motor vehicle dealer, which

19

Judgment or settlement arose out of complaints, claims, or

20

lawsuits based upon such grounds as strict l�ability;

21

negligence, misrepresentation; warranty, express or implied;

22

or rescission of the sale as described 1n s. 672 608, less any

23

offset for use recovered by the licensee's franchised motor

24

vehicle dealer, and only to the extent that the Judgment or

25

settlement relates to the alleged defective or negligent

26

manufacture, assembly, or design of new motor vehicles, parts,

27

or accessories or other functions of the manufacturer.

28

(17)

The applicant or licensee, directly or

29

indirectly, through the actions of any parent, subsidiary, or

30

common entity causes a term1nat1on, cancellation, or

31

nonrenewal of a franchise agreement by a oresent or orev1ous
8
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1

importer, factory branch, or d1str1butor unless, by the

2

effective date of such action, the applicant or licensee

3

offers the motor vehicle dealer whose franchise agreement 1s

4

terminated, canceled, or not renewed a franchise agreement

5

conta1n1ng substantially the same prov1s1ons contained 1n the

6

p�ev1ous fraric•h1 se agre;ement• ·or £1 les an aff1dav1 t w1 th the

7

department ackn�wledg1ng its undet'tak1nq to assume and fulfill

8

the rights, duties, and obl1gat1on� of 1ts predecessor

9

importer, factory branch, or distributor under the terminated,

10

canceled, or nonreqewed franchise agreement and the same 1s

11

reinstated.

12

(18)

Notwithstanding the terms of any franchise

13

agreement, the apol1cant or licensee prevents or refuses to

14

acceot the succession to any interest in a franchise agreement

15

by any legal he1r ,.Jr devisee under ·the will of a motor vehicle

16

dealer or under the laws of descent and distribution of this

17

state; orovided, the aoolicant or licensee shall not be

18

recruired to accept a succession which, after notice and

19

administrative hearing pursuant to chapter 120, 1s

20

demonstrated to be detrimental to the public interest or to

21

the reoresentation of the applicant or licensee.

22

contained herein, however, shall prevent a motor vehicle

23

dealer, during his lifetime, from des1gnat1ng any oerson as

24

his successor 1n interest by written instrument filed with and

25

accepted by the apol1cant or licensee

26

'

(19)

Nothing

The applicant or licensee has included 1n any

27

franchise agreement with a motor vehicle dealer terms or

28

provisions that are contrary to, prohibited by, or otherw:ise

29

inconsistent with the orovisions contained in ss. 320.60-

30

320 70, or has filed a false aff1dav1t pursuant to s

31

320.63(3).
9
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2

Section 6.

Section 320 641, Florida Statutes, is

amended to read·

3

320.641

4

(l)(a)

Unfair cancellation of franchise agreements
An applicant or licensee shall give written

5

notice to Ret�iy the motor vehicle dealer and fe�wa�a a ee�y

6

ei s�ek Re��ee �e the department of the licensee's intention

7

to d1scont1nue,... canCel, or fail td re�ew � tke f:t:,anch1se

8

agreement or of the licensee's intention to modify or replace

9

a franchise w1tK a succeeding franchise, which mod1f1cat1on or

10

replacement will acJ,.versely alter the rights or obl.1qations of

11

a motor vehicle dealer under an existing franchise �qreement

12

or which substantially 1moa1rs the motor vehicle dealer's

13

sales, service obl1gat1ons, or investment, ef aRy ef �-s me�e�

14

veR�eie 8eaie�s at least 90 days before the effective date

15

thereof, together with the specifiC grounds for such action

.

'

16
17
18

(b)

The failure by the licensee to comply with the 90-

19

day notice period and procedure prescribed herein shall render

20

voidable, at the option of the motor vehicle dealer, any

21

discontinuation, canc�llationL e� nonrenewal, modification, or

22

replacement of any franchise agreement.

23

franchise agreement at a specific location as a "nondesignated

24

point 11 shall be deemed an evasion of this section and shall

25

constitute an unfair cancellation.

26

( 2)

Designation of a

Franchise agreements are deemed to be cont1nu1ng

27

unless the applicant or licensee has notified the department

28

of the discontinuation of, cancellation of, e� failure to

29

renew, mod1£1cat1on of, or replacement of the agreement of any

30

of its motor vehicle dealers, and annual renewal of the

31
10
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l

license provided for under ss. 320.60-320.70 1s not necessary

2

for any cause of act1on against the licensee.

3

(3)

Any motor vehicle dealer whose franchise agreement

4

is d1scont1nued, canceled, e� not renewed, mod1f1ed, or

5

replaced maY, w1th1n such 90-day notice period, file with the

6

department a V'er1f1ed c;mplai'nt

3::R

i!�'!:!'±3::ee.�e for a

7

�
determination of whether such act1On 1s an unfa11:.,:or

8

prohibited d1scont1nuat1onL e� cancellat1on, nonrenewal,

9

mod1f1cat1on, or replacement.

Agreements and certificates of

10

appointment shall C.Dnt1nue 1n effect until final determination

ll

by the department of the issues raised 1n such complaint by

12

the motor vehicle dealer, and, except oursuant to s. 320.643,

13

no replacement motor vehicle dealer shall be named for this

14

point or location to engage in business prior to the final

15

adJud1cation by the department on the complaint

16
17

(4)

Notw1thstand1ng any other provisions of this

18

section, the failure of a motor vehicle dealer to be engaged

19

in business with the public for 10 consecutive business days

20

shall constitute abandonment by the dealer of his franchise

21

agreement.

22

agreement, he shall have no cause of action under this

23

section.

24

such failure to engage in business is due to an act of God, a

25

work stoppage, or a delay due to a strike or labor difficulty,

26

a freight embargo, or other cause over which the motor vehicle

27

dealer has no control, including any violation of ss

28

320.70

29

( 5)

If any motor vehicle dealer abandons his franchise
However, it shall not be considered abandonment if

320 60-

If said complainant motor vehicle dealer prevails,

30

he shall have a cause of action against the licensee ae�e�aa�t

31

for reasonable attorneys' fees and costs incurred by him 1n
11
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such proceeding and he shall have a cause of action under s.

2
3
4

Section 7

5

created to read:

6

320.641'5

7

(1)

Section 320 6415, Florida Statutes, 1s
Change's 1n 'plan or system of distribution ---

A motor vehicle dealer franchise agr�ement shall

8

continue in full force and operation, notwithstanding a

g

change, 1n wholi or 1n part, of an established plan or system

10

of d1str1but1on of ..the motor vehicles offered for sale under

11

such franchise agreement.

12

appointed importer or d1str1butor for motor vehicles offered

13

for sale under such franchise agreement shall be deemed to be

14

such a change of an establ1$hed plan or system of

15

distribution

16
17
18

(2)

The appointment of a newly

Upon the occurrence of such change, the department

shall deny an application.
(a)

For any license filed pursuant to ss. 320.60-

19

320.70 unless the applicant offers to a motor vehicle dealer

20

who 1s a party to the franchise agreement a new franchise

21

agreement containing substantially the same provlsions as

22

contained in the previous franchise agreement or files an

23

affidavit with the department acknowledging its �ndertaking to
assume and fulfill the rights, duties, and obligations of its

25
26

predecessor under the previous franchise agreement.
( b)

For any license filed pursuant to s

320 27 1n any

27

community or territory 1n which such franchise or selling

28

agreement i� continuing 1n full force and operation hereunder,

29

until this section 1s complied with.

30
31

Section 8.

Section 320. 643, Florida Statutes,

amended to read.
12

1
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2
3

320.643

Transfer, assignment, or sale of franchise

agreements.-ill

A motor vehicle dealer shall not transfer, assign,

4

or �ell a franchise agreement to another person, unless the

5
6

dealer first notifies the licensee of his decision to make
,
.
such transfer,' by wr1 tten not'1ce setting forth the prospect1 •1e

7

transferee's name, address, f1nanc 1al qual1£1cat1'-0n, and

8

business experience during the previous 5 years

9

shall, in wr1t1ng, w1th1n 60 days after receipt of such

10

1

The licensee

11

notice, inform the dealer either of his approval of the
'
transfer, assignment, or sale or of the unacceptab1l1ty of the

12

proposed transferee, setting forth the material reasons for

13

the reJect1on.

14

within the 60-day period, its �%S app:oval of the proposed

If the licensee does not so inform the dealer

15

transfer 1s deemed granted

16

sale shall be valid unle'ss the transferee agrees in wr1 ting to

17

comply with all requirements of the franchise then in effect

18

Notwithstanding the terms of any franchise agreement,

19

acceptance by the licensee of the proposed transferee shall

20

not be unreasonably withheld.

:1

section, refusal by the licensee to accept a proposed

22

transferee who is of good moral character and who otherwise

23

meets the written, reasonable, and uniformly aool1ed

24

standards, 1£ any, of th= licensee relating to the business

25

experience of executive management required by the licensee of

26

its motor vehicle dealers, shall be presumed to be

27

unreasonable.

28

(2)

No such transfer, assignment, or

For the purposes of this

Notwithstanding the terms of any franchise

29

agreement, no licensee shall, by contract or otherwise, fail

30

or refuse to give effect to, orevent, prohibit, or oenalize,

31

or attempt to refuse to g1ve effect to, prevent, proh1b1t, or
13
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penalize, any motor vehicle dealer or any proprietor, partner,

2

stockholder, owner, or other oerson holding or otherwise

3

owning an interest therein, from selling, assigning,

4

transferring. alienating, or otherwise disposing of, 1n whole

5

or 1n part, 'the eau1 ty interest of any of them 1n such motor

6

vehicle deale.r' to any o'ther p·erson or persons, 1nclud1ng a

7

�
' ,
corporation established or existing for the purpaj;e of owning

8

or holding the stock or ownership interests of other entities,

9

unless the l1cenSee proves at a hearing pursuant to this

10

section that such sale, transfer, alienation, or other

11

d1spos1t1on 1s to a oerson who 1s not, or whose controlling

12

executive management is not, of a good moral character.

13

motor vehicle dealer, or any proprietor, partner, stockholder,

14

owner, or other person holding or otherwise owning an interest

15

therein who desires to sell, assign, transfer, alienate, or

16

otherwise dispose of any interest in such motor vehicle dealer

17

shall notify or cause the proposed transferee to so notify the

18

licensee by written notice, setting forth the identity and

19

address of the proposed transferee.

20

such notice may, within 60 days following such receipt, file

21

with the department a ·1er1fied complaint for a determination

22

that the proposed transferee 1s not a person gual1f1ed to be a

23

transferee under this section.

24

burden of proof with respect to all issues raised by such

25

verified complaint.

26

an order orov1ding either that the propo$ed transferee is

27

qualified or 1s not and cannot be qualified for soec1f1ed

28

reasons, or prov1d1ng the cond1t1ons under which a proposed

29

transferee would be aualified.

30

such ve,..1fied comolaint w2.th1n the aforesaid 60-day oer1od or

31

A

A licensee who receives

The licensee shall have the

The department shall determine and enter

If the licensee fails to file

the deoartment, after a hearing, dismisses the complaint or
14
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1

renders a dec1s1on other than d1sgual1fy1ng the proposed

2

transferee, then the franchise agreement between the motor

3

vehicle dealer and the licensee shall be deemed amended in

4

accordance with the determ1nat1on and order rendered,

5

effective upbn compliance by the croposed transferee with any

6

cond1t1ons set 1 forth 1n,the determ1nat1on or order.

7

(3)

1

Dur�ng the pendency of an; such hearl.l1g, the

8

franchise agreement of the motor vehicle dealer shall continue

g

in effect 1n accordance with its terms.

10
ll

12

The department shall

expedite any determination requested under this section .
Section 9.

Section 320.644, Florida Statutes, 1s

created to read:

13

320.644

14

(1)

Change of executive management control.--

No licensee shall prohibit, prevent, or attempt to

15

prohibit or prevent any motor vehicle dealer f�om changing the

16

executive management con�rol of the motor vehicle dealer

17

unless the licensee, who shall have the burden of proof,

18

proves at a hearing as provided herein that such change of

19

executive management control of the motor vehicle dealer 1s to

20

a person or persons not of good moral character or who do not

21

meet the written, reasonable, and uniformly applied standards

22

of the licensee relating to the business experience of

23

executive management required by the licensee of its motor

24

vehicle dealers

25

its executive management control shall notify the licensee by

26

written notice, setting forth the name, address, and business

27

experience of the proposed executive management.

28

who receives such notice may, w1th1n 60 days following such

29

receipt, file with the department a verified complaint for a

30

determination that the proposed change of executive management

31

will result in executive management control by persons who are

A motor vehicle dealer who desires to change

A licensee

15
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2
3

4
5

not of good moral character or who do not meet such licensee's
standards.

The licensee shall have the burden of proof with

respect to all issues raised by such verified complaint.

If

the licensee fails to file such verified complaint w1th1n the
aforesaid 60'-day period or the department, after a hearing,

6

dismisses the· Complaint: the�· the franchise agreement between

7

the motor veh1cie dealer and the lice�see sh�ll b.e deemed

8
9

amended 1n accordance with the dec1s1on rendered.
(2)

Dur1Ug the pendency of any such hearing, the

10

franchise agreement of the motor vehicle dealer shall continue

12

expedite any determ1nat1on requested under this section.

14

created to read:

11

13

15

✓

in effect 1n accordance with its terms.
Section 10.
320.645

The department shall

Section 320 645, Florida Statutes, is

Restriction upon ownership of dealership by

16

licensee.--

18

manufacturer, or any parent

19

officer or representative of the licensee shall own or

17

(1)

No licensee, including a manufacturer, agent of a
subsidiary

common entity, or

20

operate, either directly or indirectly, a motor vehicle

21

dealership in this state for the sale or service of motor

22

vehicles which have been or are offered for sale under a

24

However, no such licensee shall be deemed to be in violation

23

25

26

franchise agreement with a motor vehicle dealer in this state.
of this section·
( a)

When operating a motor vehicle .dealership for a

27

temporary period, not to exceed l year, during the transition

28

from one owner of the motor vehicle dealership to another,

29

30

31

(b)

When operating a motor vehicle dealership

temporarily for a reasonable period not to exceed 1 year or in
a bona fide relationship with an independent person, other
16
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l

than a licensee or its agent or aff1l1ate, who has made a

2

significant investment subJect to loss in the dealership and

3

who can reasonably expect to acquire full ownership of said

4

dealership on reasonable terms and cond1t1ons; or
(c)

5

If

the department determines after a hearing on

6

the matter, pu�suant to chapf�r 120, at the request of any

7

person that there 1s no independent person ava1la:'ble in the

8

community or territory to own and operate a motor vehicle

9

dealership 1n a manner consistent with the public interest,

10
11

provided that 1n any such case� the licensee must, on a

12

continuing basis, make the motor vehicle dealership available

13

for sale to an independent person at a fair and reasonable

14

price.

15

dealership to a proposed motor vehicle dealer shall not be

16

unreasonably withheld.

17

motor vehicle dealer to provide exclusive facilities and

18

personnel

19

Approval of the sale of suc9 � motor vehicle

(2)

It is not necessary for the proposed

This section shall not be construed to prohibit

20

any licensee from owning or operating a motor vehicle

21

dealership in this state 1£ such dealership was owned or

22

operated by the licensee on the effective date of this act.

23
24
25

Section 11.

Section 320.697, Florida Statutes, is

amended to read.
320.697

C1v1l damages.--Any person suffering pecuniary

26

loss or otherwise adversely affected because of a violation by

27

a licensee of ss

28

of any other remedies under ss. 320.60-320.70, shall have a

29

cause of action against the licensee for damages, and may

30

recover damages therefor in any court of competent

31

Jur1sd1ct1on in an amount equal to 3 times the pecuniary loss,

320.60-320.70, notwithstanding the existence

17
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1

together with costs and a reasonable attorney's fee to be

2

assessed by the co urt.

3

person bringing the action that such a v1olat1on by the

4

licensee occurred, the burden of proof shall then be upon the

5

licensee to prove that such v1olat1on or unfair practice did

6

not occur.
Section 12.

7

Upon a prima fac1e showing by the

This act shall'apply to all p(esently

8

existing or established systems of d1str1but1on of motor

g

vehicles 1n th1s�state, except to the extent such appl1cat1on

10

would 1mpa1r contraGtual agreements 1n v1olat1on of the

11

Florida or federal const1tut1dns

12

entered into subsequent to the effective date of this act

13

shall be governed hereby.

14

Section 13.

All agreements renewed or

Each section which 1s added to chapter

15

320, Florida Statutes, by this act 1s repealed on October 1,

16

1988, and shall be reviewed by the Legislature pursuant to s

17

11.61, Florida Statutes.

18

Section 14.

This act shall take effect upon becoming a

19

law, except section 2, which shall take effect on July 1,

20

1984.

21
22
23

24
25
26
27
28
29
30
31

18
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Chapter 320, F.S., 1s entitled Motor Vehicle Licenses. Among
other things, sections 32U.60-320.70, F.S., require motor
vehicle manufacturers, factory branches, distributors and
importers to be licensed by the Department of Highway Safety
and Motor Vehicles 1n order to engage in business 1n Florida.
(Motor vehicles include new automobiles, motor cycles and
trucks).
Section 320.60(1), F.S., defines manufacturer to mean any
person, resident or nonresident; who manufacturers or assembles
motor vehicles or installs special bodies on previously
assembled truck chassis if the special bodies form an integral
part of the vehicle and result in a maJor alteration.
The bill amends definitions relating to sections 320.61-320.70,
F.S. The defin1t1on of manufacturer 1s amended to provide that
a parent, subs1d1ary, controlled entity or common entity of a
manufacturer, or any person other than a motor vehicle dealer,
who is affiliated with a manufacturer by contractual
arrangement or otherwise, is considered to be the
manufacturer's agent regarding any agreement with a dealer to
distribute the manufacturer's motor vehicles. ''Common entity"
means any person who shares common ownership with the
manufacturer. "Common ownership" means a common equity
interest in the manufacturer and the corrunon entity where the
percentage of such interest exceeds 50 percent.
Section 320.60(5), F.S., defines person to include a person,
firm, corporation or association. The bill amends the
definition of person to include a natural person, partnership,
Joint venture, trust, or other legal entity.
Section 320.60(12), F.S., defines agreement to mean contract or
franchise or any term used to describe the contractual
relationship between manufacturers, distributors, importers and
dealers.
The bill amends s. 320,60(12), F.S., to provide that an
agreement or franchise agreement also includes a sales and
service agreement or dealer agreement between a manufacturer or
its distributor, 1mporter, or factory branch and a dealer who
is authorized to sell motor vehicles and perform warranty or
other service upon vehicles under a common name of the
manufacturer.
Section 320.61, F.S., sets out the licensing requirements for
manufacturers, factory branches, distributors and importers
(all referred to as licensees).

BILL NO. SB 1077

REVISED:
DATE:

Apri-l. 3Q., 1984

Page _2_

For direct dealerships of domestic vehicles, either the
manufacturer or factory branch must be licensed; for direct
dealerships of foreign manufacturers, the d1str1butor must be
licensed; and for indirect dealerships of either domestic or
foreign vehicles, the distributor must be licensed 1n order for
the licensees' vehicles to be sold 1n Florida. (s. 320.61,
F.S.)
The bill amends this section to provide that no motor vehicles,
foreign .or domestic, must be sold, leased, or offered for sale
or lease 1n Florida, unless the manufacturer and the
appropria�� party a,e licensed
under sections 320.60-320.70,
1
F.S. The factory branch must be licensed for direct dealership
of domest1c,... veh1cl"es, the impoi;ter' for foreign. manufactured
vehicles on direct dealerships, or the distr�butor on indirect
dealerships of either domestic or foreign vehicles.
Section 320.64, F.S., provides a number of grounds for the
denial, suspension or revocation of a license in the entire
state or at a specific location. Included in these are a
licensee's unfairly or inequitably, or without Just cause
threatening to cancel or oot renew, or cancelling or failing to
renew, a franchise agreement of a motor vehicle dealer.
(Section 320.64(7), (8), F.S.
The bill amends these subsections to add that a licensee's
threatening to modify or replace a franchise agreement with an
agreement which would substantially impair the dealer's sales,
service obligation or investment is grounds for license
suspension or revocation. New Sub'"section (16) is added to
provide that a license may be susp�nded or revoked if certain
parties affiliated with a licensee inequitably or without Just
provocation cause a dealer's franchise agreement to be
cancelled or replaced, and the deaer has not been offered a
franchise with substantially the same terms as the former
franchise. New subsection (17) states that a license may be
suspended or revoked if, in spite of the terms of any franchise
agreement, the J1censee refuses to accept succession to a
dealership by any legal heir, except if the public interest
would not be served, as determined in a chapter 120 hearing.
Section 320.641, F.S., relates to unfair cancellation of
franchise agreements and provides that an applicant for a
license or a licensee must give the motor vehicle dealer and
the department notification of the licensee's intent to
discontinue, cancel or fail to renew a franchise agreement at
least 90 days before the effective date. Specific grounds must
be cited. If these requirements are not met, the cancellation
in voidable at the dealer's option. Franchise agreements are
deemed to be continuing unless the applicant or licensee has
notified the department of discontinuation, cancellation or
failure to renew the agreement of its motor vehicle dealer. A
dealer has a cause of action for resonable attorneys fees for
unfair cancellation.
The bill specifies that written notice of the above events be
given to the dealer and the department and that notice must be
given of a licensee's intention to modify or replace an
agreement. The bill also provides that all franchise
agreements must continue in full force in spite of a change by
a licensee in a system of d1stribut1on if the change
substantially affects or 1mpa1rs the dealer's sales or
investment. The bill also provides that if a dealer prevails
in an action for unfair cancellation of a franchise, he also
has a cause of action under s. 320.697, F.S. (civil damages).
The bill creates s. 320.645, F.S., to provide restrictions upon
ownership of dealerships by licensees. A licensee or other

BILL NO. SB 1077

REVISED:
Apri-1 3Q.., 1984

DATE:

Page _3_

specified party 1s proh1b1ted from owning or operating a motor
vehicle dealership 1n a community 1n which a dealer 1s
operating. An exception is provided for a licensee operating a
dealership for a period not to exceed 1 year during a
transition of ownership. Two other exceptions are provided.
The bill applies to all agreements, as defined, ex1st1ng or yet
to be made.
The b1ll. contains a severability clause.
Newly created s. 320.645 u .F.S., is repealed on October 1, 1988,
and schedul�d for !eview under the Regulatory Sunset Act.
The bill takes effect on becoming law.
ECONOMIC IMPACT AND FISCAL NOTE:

II.
A.

Public:
Th1s bill w1ll �trengthen the pos1t1on of new motor vehicle
dealers relative to that of the manufacturers, factory
branches, d1str1butors and importers whose products they sell
by incorporating features into the law which make 1t more
d1ff1cult for a licensee to not renew, cancel, modify or change
franchise agreements. Precise impact is not determinable.
However, the bill's provisions apply to approximately BOO new
automobile dealers, and 550 truck or motorcycle dealers.
For the l1cens1ng year of October 1983 - September 1984, there
have been a total of 113 licenses issued for manufacturers,
distributors, factory branches, and importers of new motor
vehicles as of May, 1984.

B.

Government:
None.

Ill.
IV.

COMMENTS:
AMENDMENTS:
None.
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SUMMARY:
Chapter 320, F.S.,

1s entitled Motor Vehicle Licenses.

Among

other things, sections 320.60-320,70, F.S., require motor
vehicle manufacturers, factory branches, d1str1butors and
importers to be licensed by the Department of Highway Safety
and Motor Vehicles in order to engage 1n business 1n Florida.
(Motor vehicles include new automobiles, motor cycles and
trucks).

Section 320.60(1), F.S., defines manufacturer to mean any
person, resident or nonresident, who manufactures or assembles
motor vehicles or installs special bodies on previously
assembled truck chassis if the special bodies form an integral
part of the vehicle and result in a maJor alteration. In the
case of a corporation or copartnersh1p, the term manufacturer
includes its central or principal sales corporation or other
agency through whicQ �ts products are distributed.

The bill amends definitions relating to sections 320.61-320.70,
F.S. The definition of manufacturer is amended to provide that
the term includes a central sales corporation or other entity
through which, by contractual agreement or otherwise, its
products are distributed.

Section 320.60(5), F.S., deiines person to include a person,
firm, corporation or association. The.,. bill amends the
definition of person to include a natural person, partnership,
Joint venture, trust, or other legal entity.

Section 320.60(12), F.S., defines agreement to mean contract or
franchise or any term used to describe the contractual
relation-ship between manufacturers, distributors, importers and
dealers:

The bill amends s. 320.60(12F, P.S., to proV�de that an,
agreement or franchise agreement also includes a sales and
service agreement or dealer agreement between·
manufacturers,distributors, importers, or factory branches and
a dealer who is authorized to transact businesss relating to
motor vehicles intended for sale under a common name of the
manufacturer. The bill defines "common entity."
Section 320.61, F.S., sets out the licens1ng requirements for
manufacturers, factory branches, distributors and importers
{all referred to as licensees).

For direct dealerships of domestic vehicles, either the
manufacturer or factory branch must be licensed; for direct
dealerships of foreign manufacturers, the distributor must be
licensed; and for indirect dealerships of either domestic or
◄

•
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foreign vehicles, the d1str1butor must be licensed 1n order for
the licensee to engage 1n business as such 1n Florida, (s.
320,61, F,5.)
The bill amends this section to provide that no motor vehicles,
foreign or domestic, must be sold, leased, or offered for sale
or lease 1n Florida, unless the manufacturer and the
appropriate party are licensed under sections 320.60-320.70,
F.S. The factory branch must be licensed for direct
dealerships of domestic vehicles, the importer for foreign
manufactured vehicles on direct dealerships, or the
d1str1butor on 1nd1rect dealerships of either domestic or
foreign vehicles.
Section 320.63, F.S., relates to appl1cat1on for license and
provide.'.:. that either the manufacturer, factory branch,
distributor an importer, depending on certain factors, must
file a written copy of the applicant's motor vehicle dealer
agreements in Florida with the department, together with a list
of authorized dealers and their addresses. Appointments of
additional dealers must be reported as well as changes in
existing franchise agreements.
The bill requires a licensee to notify the department no later
than 60 days prior to a proposed change in a franchise
agreement of the revision to the agreement on file with the
department or of an individual supplement to the agreement.
However, no franchise agreement must be offered to a dealer
unless the licensee files an affidavit with the department
acknowledging that the agreement's terms dre not contrary to
ss. 320,60-320.70, F.S.
The bill creates s. 320.632, F.S., to provide that entities
which, by contract or otherwise, d1str1bute a manufacturer's
products are deemed�to, be agents of the manufacturer for the
purpose of franchise agreements and shall be bound as 1f the
principal.
Section 320.64, F.S., provides a number of grounds for the
denial, suspension or revocation of a license in the entire
state or at a specific location. Included in these are a
ltcensee's unfairly or inequitably, or without just cause
threatening to cancel or no� renew, or cancelling or failing to
renew, a francnise agreement of a motor veh1cle dealer.
(Section 320.64(7), (8), F.5.
The bill adds subsection 9 to provide that a licensee's
threatening to modify or replace a franchise agreement with an
agreement which would substantially 1mpa1r the dealer's sales,
service �bligat1on or investment 1s grounds for license
suspenslon or revocat1oh. New subsection 1.17) 1s added to
provide that a license may be suspended or revoked if a
licensee or certain parties a'ffil1ated w1th'a licensee cause a
dealer's franchise agreement to be cancelled or replaced, and
the dealer has not been offered a franchise wlth substantially
the same terms as the former franchise or another specified
remedy. New subsection {18) states that a license may be
suspended or revoked 1f, 1n spite of the terms of any franchise
agreement, the licensee refuses to accept succession to a
dealership by any legal heir, except 1f the public interest
would not be served, as determined 1n a chapter 120 hearing.
New subsection (19) provides for suspension or revocation of a
licensee's license 1f any franchise agreement contains terms
contrary to sections 320.60-320. 7 0, F.S., or if a licensee
files a false affidavit under s. 320.63(3).
Section 320.641, F.S., relates to unfair cancellation of
franchise agreements and provides that an app!Jca�t for a
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license or a licensee must give the motor vehicle dealer and
the department not1f1cat1on of the licensee's intent to
d1scont1nue, cancel or fail to renew a franchise agreement at
least 90 days before the effective date. Spec1f1c grounds must
be cited. If these requirements are not met, the cancellation
1s voidable at the dealer's option. Franchise agreements are
deemed to be cont1nu1ng unless the applicant or licensee has
not1f1ed the department of d1scontinuat1on, cancellation or
failure to renew the agreement of its motor vehicle dealer. A
dealer has a cause of action for reasonable attorneys fees for
unfair cancellation 1n a proceeding before the department.
The bill specifies that written notice of the above events be
given to the dealer and the department and that notice must be
given of a licensee's 1ntent1on to modify or replace certain
agreements. The bill also provides that 1f a dealer prevails
1n an action for unfair cancellation of a franchise, 1n
add1t1on to attorneys fees authorized 1n an adm1n1strat1ve
proceeding, he also has, a cause of action under s. 320.697,
F.S. (c1v1l damages).
The bill creates s. 320.6415 to provide that all franchise
agreements must continue in full force 1n spite of a change by
a licensee in a system of d1str1but1on. The appointment of a
newly appointed importer or distributor for vehicles offered
for sale under the franchise agreement equates to a change 1n a
sys_em of d1str1but1on. If a change occurs, the department
must deny an appl1cat1on for a license unless the applicant
offers a dealer who 1s a party to the franchise agreement a new
agreement with substantially the same terms, or files an
affidavit with the department agreeing to assume the previous
franchise agreement.
Section 320.643, F.S., relates to the transfer, assignment or
sale of franchise aqreements and requires a dealer to notify
the licensee 1n writ1n9 of his decision to transfer his
franchise agreement to another person. The licensee is
required to approve or disapprove the proposed transfer w1th1n
60 days of receiving not1ce or the transfer or sale 1s deemed
approved.
The bill amends the law to·prov1de that in spite of any
franchise agreement, if a l\censee refuses to accept a proposed
transferee who meets specified criter19, this shall be deemed
unreasonable. The bill also provides that, in spite of any
terms 1n a franchise agreement, a licensee must not prevent
transfer, sale or other dispos1t1on, of part or all of an
equity interest in a motor vehicle dealer. Procedures are
provided for a licensee to file a complaint with the department
to show...t.hat a proposed transferee 1s not qualified. The
burden Of proof 1s on t•he 11censee. .
...
The bill creates s. 320.Q44,·�F.S. ,- relating• to changes in
,.
executive management control. A licensee 1s proh1bited from
prevent1ng changes in the executive management of a dealer
unless certain elements are proved by the licensee 1n a
department hearing. Certain procedures for changing management
control must be followed by a dealer. If a licensee files no
complaint or a complaint is dismissed, the franchise agreement
is deemed amended.
The bill creates s. 320.645, F.S., to provide restrictions upon
ownership of dealerships by licensees. A licensee, as defined,
is prohibited from owning or operating a motor vehicle
dealership to sell vehicles which are offered for sale under a
franchise agreement with a dealer. Th1s does not prohibit such
arrangements which exist on the date of the act.
An exception
1s provided for a licensee operating a dealership for a period

..

REVISED:

May 3, 1984

BILL NO. CS/SB 1077

DATE:

April 30, 1984

Page _4_

not to exceed l year during a transition of ownership.
other exceptions are provided.

Two

The b i ll amends s. 320.697, F.S., relating to c1v1l damages to
provide that 1n add1t1on to the current remedy for pecuniary
loss, a person otherwise adversely affected also has a cause of
action, and may recover damages.
The bill applies to ex1st1ng systems of d1str1but1on except to
the extent that appl1cat1on would impair contracts 1n v1olat1on
of the Florida or federal const1tut1ons. All agreements
renewed or entered into after the effective date are covered.
The bill contains a severab1lity clause.
Each newly created section 1s repealed on October 1, 1988, and
scheduled for review under the Regulatory Sunset Act.
The b i ll takes effect on becoming law, except that section 2
becomes effective July 1, 1984
ECONOMIC IMPACT AND FISCAL NOTE:

II.
A.

Public:
This bill will strengthen the position of new motor vehicle
dealers relative to that of the manufacturers, factory
branches, distributors and importer5 whose products they sell
by incorporating features into the law which make it more
difficult for a licensee to not renew, cancel, modify or change
franchise agreements. Precise impact 1s not determinable.
However, the bill's prov1s1ons apRlY to approximately 800 new
automobile dealers, and 550 truck or motorcycle dealers.
For the licensing yepr,of October 1983 - September 1984, there
have been a total of 113 licenses issued for manufacturers,
distributors, factory branches, and importers of new motor
vehicles as of May, 1984.

B.

Government:
None.

I II.
IV.

COMMENTS:
AMENDMENTS:
None.

STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FOR SENATE BILL
1077
Revises definitions.

Provides that ent1t1es which, by contract or otherwise,
distribute a manufacturer's products are agents of the
manufacturer for purpose of franchise agreements and shall be
bound as 1f the pr1nc1pal.
Provides that 1f terms 1n a franchise agreement are
contrary to ss. 320.60-320.70, F.S., or if a false affidavit
under s. 320.63(3) has been filed, this 1s grounds for suspension
or revocation of a license.
Provides that a dealer franchise agreement stays in force
1n spite of a change in an established plan of d1str1but1on and
that appointment of a newly appointed importer or d1str1butor for
motor vehicles offered for sale under the franchise agreement 1s
a change in distribution.
Prohibits a licensee from preventing a dealer, or any
person having an interest therein, from selling or alienating an
equity interest in the dealer, and provides procedures for a
complaining licensee to follow.
Provides that a licensee shall not prohibit a change in the
executive management of a dealer unless certain elements are
proved by the licensee in a hearing before the department.
Provides that a licensee may continue to own and operate a
dealership if such was owned or OBerated by the licensee on the
act's effective date.
Provides that any person adversely affected by a violation
of a licensee has a civil remedy.
Provides that the act applies to all existing systems of
distribution e�cept 1f this would impair obligations of contract
under the Florida or Federal �onstitutions.
Section 2 of bill takes effect July 1, 1984,
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An act relating to motor vehicle manufacturers,
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s. 320.60, F.S., defining nline-make n ; amending

5

s. 320.61, F.S., requiring certain licensure

6

for the sale or lease of motor vehicles;
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A bill to be entitled
distributors, importers, and dealers; amending

amending s. 320.64, F.S., prov1d1ng an
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additional ground for denial, suspension, or
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revocation of a license; amending s. 320.642,
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F.S., providing for the effect of certain
changes in manufacturer, importer, or
distributor of a line-make of vehicles upon
existing dealer franchise or selling
agreements; restricting provisions relating to

dealer licenses 1n areas previously served;
creating s. 320.645, F.S., restricting
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17

ownership of a motor vehicle dealership by

18
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suppliers; providing for future repeal and
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review; providing an effective date.
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Be It Enacted by the Legislature of the State of Florida:
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Section 1.

Subsect1on (13) rs added to section 320.60,

Florida Statutes, to read:
320.60

Def1n1t1ons for ss. 320.61-320.70.--Whenever

26

used 1n ss. 320.61-320.70, unless the context otherwise

27

requires, the following words and terms have the following

28

meanings:

29

(lJ)

"Line-make" means motor vehicles of such models

30

and types intended for sale or d1str1but1on under a common

31

name designated by a manufacturer.
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l

locations at which a licensee engages 1n business and at �h1ch

2

a violation of ss. 320.60-320.70 has occurred, on the

3

follov1n9 grounds:

•

(16)

The appl1cant or licensee, directly or 1nd1rectly

5

through anv subs1d1ary, parent, or aff1l1ated company or f i rm,

6

has unfairly or w1thout due regard to the egu1t1es of a motor

7

vehicle dealer or without Just provocation caused a oresent or

B

previous importer, factory brancn, or distributor of tne

9

applicant's line-make of motor veh i cles to terminate, cancel,

lO

u
l2
l3

l.'

1.4

not renew, or breach a franchise agreement with any duly

1.4

licensed motor vehicle dealer.

1.5

Section 4.

Section 320.642, Florida Statutes, is

l. 5

amended to read:

l4

320.642

lS

(1)

Dealer licenses 1n areas previously served.-

1.5

All new motor vehicle dealer franch i se or sell i ng

1: 1

l6

agreements, within the meaning of s. 320.60(12), shall

1.5

l7

continue in full force and operation notwithstanding the

1.5

1B

appointment of a newly appointed 1moorter or d1str1butor for

19

any l1ne-�a�e uf motor vehicles covered by such agreement, or

1.5

20

a change, rn whole or 1'1 part, by a J11anufac:t:urer, 1moorter, or

1.5,

21

d1str1butor of foreign or domestic motor vehicles of an

22

established plan or system of d1str1but1on of such line ma�e

23

to motor vehicle dealers 1n this state

1.5

unles& and until a

24

written rel�ase of such agreement, agreed to, executed, and

25

acknowledaed by the motor vehicle dealer who is a party �o

1. 5'

26

such agreement, �s filed with the department.

1.6(

27

occurrence of either such appointment or change, the

28

department �hall deny an application:

29

(al

Upon the

1.5!

1. 6J

For anv license filed oursuant to ss. 320.60-

30

320.70 with resoett to such line-make

31

files an affiddvtt �ltn �he department 3CKnowted91ng such

unless the aool1cant
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For 3.ny .ucensP. filed pursuant t.:, s.
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u1. any
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6

community or territory 1n wh1cn such franchise or selling

7

agreements are cont1nu1ng 1n full focce and operation

8

hereunder, until the manuf.1cturer, importer, or d1s•r1butor of

1.67

9

such lire-make 1s licensed pursuant to ss.

1.68

10

J.1..l

320.60-370.70.

The departm�nt shall deny an appl1cat1on for a

1.66

l:lus

11

motor vehicle dealer license 1n any community or territory .l1l

1.70

12

which one or more w�e�e-tne-±�ePns�e�s presently l1Gensed

l.71
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f r anchised motor vehicle eeale�-e� dealers w1ch franch1se or

l.72
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se1-l1ng agreements -:overing the same Lne-'lla1<.e as th2l.t which

1. 73

15

the �pplicant 1ntends to sell are comoly!ng w1th their

1.74

16

franc�13e or selling heve-eomplted-wttfl-±teensee L s agreements

1.75

17

and are prov1d1ng adequate representation 1n the �ommun1ty or

18

terr�tory tor 'iucn licensee.

19

Tl-ie burde,1 of proof 1n showing

�. 77

inadequate �epres�ntat1on shall ne or tne �anufacturer,
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1rnnotter
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f-teef\see.
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Section 5.

Section J:0.645, F1onda Statutes,
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createct to react:
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l.81
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Restr1ctions upon ownership of dealerst1p by
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Sc,.,.Ppl1er.--hJo manufacturer, factory branch, importer, or

1.8)

27

J1str1butor

:,84

28

t1r'll, o:r rnev.ns at ,'lter::.oc,org d1rec:orates, ::o!Tl!l'onal1ty ot

29

ciwnersh10 r:ir •Jt:hennse, nor anv off:r:er, agent, or other

30

reoresencat.ve rbereof ( 1nd1v1dJall\ and co�lect1ve�y

31

somet1'lles referr�d �o "ere1na!ter as •supplier�• shall :�n cir

roe any parent, subs1d1ary, aff1l:ated comoany or

'
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2.2

94-95-3-4
1

2
3

•
5
6
7

8
9

10

11
12
13

u

15
16

17
18

19

20
21

22
23

24
25

26
2?

28

29
30

31

operate, either directly or indirectly, a m9t9r veh1clt

2.3

vehicle dealer of the same line-make 1s operating, or, bUt for

2.5

dealership v1th1n any community or territory in which

a motor

the supplier's dec15iop to change an established system of
d1str1bution for that line-make, would cont1nue to operate,
However, no supplier shall be deemed t9 be 1n violation of
th15 section;
(1)

When operating a motor vehicle dealership

temporarily for a reasonable period not to exceed l year or in

a bgna

2.6

2.7

2.8
l:lus
2.9

other than
a supplier who has made a s1gn1f1cant investment sub1ect to
2.10
fide relationship with an independent person

105s in the dealership and who can reasonably expect to

2.11

and conditions:

2.12

acquire full ownership of said dealership on reasonable terms
(2)

When a suppl1er sells motor vehicles at retail,

if, for at least

3 years

prior to January l, 1984, such

supplier has engaged in the sale of motor vehicles at retail

ltlus
2.13

in this state; or

2.14

the matter at the request of any party, that there 1s no

2.15

(3)

If the department determines, after a hearing on

independent person available 1n the community or territory to

l:lus
2.16

ovn and operate a motor vehicle dealership in the same line

make 1n a manner consistent with the public interest.
Section 6.

This act shall apply to all agreements as

defined 1n s. 320.60{12), Florida Statutes, whether presently

2.18

2.18
2.19

e�1st1ng or hereafter entered into, as well as to all

2.20

all presently established systems of d1str1but1on of motor

2.21

amendments, extensions, and renewals of such agreements and
vehicles.
Section 7.

If any provision of this act or the

appl1cat1on thereof to any person or circumstance 1s held
5

2.22

1

1;wal1d, .t ts the leg1slat1ve intent that the 1nval1d1ty

2

snall not affect other prov1s1ons or a9pl1cat1�n� 0f tne act

3

which can be g1ven effect without the 1nval1d prov1!:>1on or

5

2.23

appl1cat1on, and to this end the prov1s1ons of the act are

2.25

declared severable.

2.2G

Sect1on 8.

6

Each section which 1s added to chapter 320,

2,26

7

Florida Statutes, by this act 1s repealed on October 1, 1988,

2.27

8

a11.d shall. be reviewed by the Leg1s1ature pursuant to s. 11.61,

2.28

9

Florida Stetutes.

10

Section 9.

11

This act shall take �ffect upon becoming a

law.

12
13
14
15
16
17
1B
19
20
21
22

,.

23

25
26
27

,a

29
JO
3'.

Requires mo�'1t" 'Jeflv::Le manufa-:.:turers and e1ther the
factory branch, 1moorter, or d1stt1outor to ne L�cen.sed
1n the state nr1or �o the sale or lease of motor
·•erur:.'..es. ?rCw1des as a ground for den1al. ;;.uspens1•Jn,
or revoca�1on of � license certain 1nterference �lth
franchise agreements between an importer, factory orancn,
or d1str1butor and a motor ve�1cle dealer relating to the
same l1ue�max:e ol: motor veh1cies as tne appl1.::ant's or
11 cen.5.ee' s. ( n-.e term "l 1 ne-mak.e-" is def 1ned by the
ac:. 1

?rov11es for the e!fect of the appointments of a new
importer �• d1str,bu�or of any llne-make of motor
,en1cles, ur any change 1n the d1str1bution of any such
l1r.e-�aKe, upon new dealer franchise or selling
ag r eewen ts. Pro•; ides related res tr 1 ct 1 ons uoon tne
:ss,.1a>1.ce of l.1-:enses ·,nth respect to such vef'uc.J.es.
R@strrcts �rov1s1ons which restr1ct �rre issuance of
dealer 1 4 ce�se� 1n areas prtv1ously served to ex1st4rg
fra0�h1ses �ovPr1ng �he same :1n�-rnaKe. RPstr1�ts the
�wners�1p of dealers bJ motor vehicle supp11ers.
?r01:oes �xcept:ons.

.2,29

flor1da House of Representat,ves - 1984

CS/HB 890

By Co,mnttee on Conrnerce and Representat,ve L1ppman

A bill to be entitled

-�·-'"
'"�

�--�
-�
u

�

c�

�·

�c

�-

0�

2

An act relating to motor vehicle manufacturers,

3

distributors, importers, and dealers: amending

4

s, 320.60, F,S., providing definitions:

5

amending s. 320.61, F.S., requiring certain

6

l1cens1ng; creating s. 320.632, F.S., relating

7

to franchise agreements; amending s. 320.64,

8

F.S., providing addit1onal grounds for denial,

9

suspension, or revocation of a license;

�� 10

·�-�••
�·
o�
u-

••

m�

co

��

·-

11

�c
•C

s. 320.6415, F.S., relating to changes 1n plans

13

or systems of distr1but1on; amending s.

14

320.643, F.S., relating to transfer,

15

assignment, or sale of franchise agreements;

17

320.645, F.S., restricting ownership of a motor
vehicle dealership by licensees; amending s.

-.

II-

0- C

of executive management control; creating s.

19

"O •

� m

creating s. 320,644, F.S., relating to change

1B

�l!
:,:� 20
.:t 21
�m 22
'"��'"

�.

cancellation of franchise agreements: creating

12

�
-o 16

�s
'"�
:a
�o

amending s. 320.641, F.S., relating to unfair

23

� 24

320.697, F.S., providing for civil damages;
providing for application of this act to
existing and future agreements; providing for
future repeal and review; providing effective
dates.

25
26

Be It Enacted by the Legislature of the State of Florida:

27
2B

Section 1.

Subsections (1), (5), and (12) of section

29

320.60, Florida Statutes, are amended, and subsection ll3) is

30

added to said section to read:

31
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170-487-4-4
1

2

3

4

5

voting equity interests of a manufacturer, or who shares
directors or officers or partners with a manufacturer.
sect1on 2.

Subsect1on (1) of sect1on 320.61, Florida

Statutes, 1s amended to read:
320.61

L1censes required of motor vehicle

6

manufacturers, factory branches, distributors, importers,

7

etc.--

8

9
10

11

(l)

No manufacturer, factory branch, distributor, or

importer (all sometimes referred to hereinafter as "licensee")
shall engage 1n business as-s�eft 1n this state without a
license therefor as provided 1n ss. )20.60-320,70.

No m9tor

12

vehicles, foreign or domestic, shall be sold, leased, or

13

offered for sale or lease 1n this state unless the

14
15

16
17
18

19

20
21

22

manufacturer of such motor vehicles and, as the case may be:
(a)

Any factory branch, on direct dealerships of

l,47
1.48
1.48
l.49
1.50
l:qq
l:lus
1.54

1.55

l:lus

domestic vehicles;

1.56

direct dealerships; or

1.57

domestic or foreign vehicles,

1.58

(b)

{c)

Any importer of foreign manufactured vehicles, on

Any d1str1butor, on indirect dealerships of either

are l1censed under ss. 32Q.60-)20.70.

Ne-s�eft-½�eeftsee�s

23

veh�eies-s�ali-be-9oid-�n-th�s-stat�-�nles3-e�ther-the

24

fflaft�faet�rer-or-faetory-b�afteh;-oft-direet-dea¼ershtps-o!

1:lus
l:lus

1:10$

l.60

1.61

25 do�est�e-veh�eies7-the-�fflporter-of-fore�9ft-ffl&�ttfaet�red

1.62

27

1.63

26

28

29

veh�ele$7-on-d�r�et-deaiers"�ps,-er-the-d�strtbtttor7-oft

�ftdtree�-dea¼ershtps-of-e�ther-domestte-er-fore�gn-veh�eles,

�s-½�eeftsed-ttnder-ss,-328,68-3280180
Section 3.

30 created to read:

Sect1on 320.632, Florida Statutes, is

1.64

1,65

31
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170-487-4-4
1
2

(4)

illegal act relating to his business,

3
4

The applicant or licensee has indulged in any

(5)

The applicant or licensee has coerced or attempted

2.6

2.7

2.8

to coerce any motor vehicle dealer into accepting delivery of

2.9

6

or any other conunod1ties wn1ch have not been ordered by the

2.11

7

dealer.

5

8
9

any motor vehicle or vehicles or parts or accessories therefor 2.10

(6)

The applicant or licensee has coerced or attempted

2.12

to coerce any motor vehicle dealer to enter into any agreement

2,13

10

with the licensee.

11

(7)

The applicant or licensee has unfairly or without

12

due regard to the equities of a motor vehicle dealer, or

13

without JUSt provocation, threatened to cancel or not to renew

14
15

the franchise agreement of such motor vehicle dealer.
(8)

The applicant or licensee has unfairly or without

16

due regard to the equities of a motor vehicle dealer, or

17

without JUSt provocation, canceled, or failed to

18

franchise agreement of such motor vehicle dealer.

19

(9)

renew,

the

The applicant or licensee has threatened to modify

20

or replace or has modified or replaced a franchise agreement

21

with a succeed1ng franch1se agreement which would adversely

23

under an existing franchise agreement or which substantially

22

24
25
26

27

alter the r1ghts or obligations of a motor vehicle dealer

2.14
2.15

2.16
2.17
2.18

2.19

2.20

l:lus
2.21

2.22
2.23

impairs the motor vehicle dealer's sales, service obligations,
or investment.

i.1Qlf9t

2.24
The appl1cant or licensee has attempted to

2.25

enter, or entered, into a franchise agreement w1th a motor

2.26

28

vehicle dealer who does not, at the time of the franchise

29

agreement, have proper facilities to prov1de the services to

30

his purchasers of new motor vehicles which are covered by the

2.27
2.28

31
5

CODING: Words str�ekeft are deletions; words underl1ned are add1tions.

170-487-4-4
1

new actor vehi�l•vvranty issued by the applicant or

2

licensee.

fWtl&+

The applicant or licensee has coerced a mtor, ltlua

4 ...fole dhler to provid• installment financing for the motor
5' Vitli&C'le dealer's -purchuers with a specified financial
institution •

6

.1J.llf¼¼➔ The applicant or licensee has advertised,

7

8

printed, diaplare:d.,·,publiahtd, distributed, broadcast, or

or c� c,r·,,.,rait;:tff to be advertised. printed,

10
11

bro&dcaat., -or televised, in
displayed, publ1��41-'i-riw'le1lt
,,
';
any manner vhat�t ,"' any- •ta.ttllileftt oe� reprea:entat ion with

12

r99ard to tbe aale•Gf' UfUNlcing Of motor vehicles which is

.-

13· fU••• deceftitt, or misieacti-.q.
;'

.il1lfi-2t Th as,pll�ant or licensee has refused to

� �$; de-liver, in reaaqAab.te. qua'.l!J�l;t-l•s af!d within a. reasonable ti•
�(
�- · 1.f •ft•r rctwipt oC aft �fl', to afl"I -duly Ueenaed JftOtor v-ehic::le
��

' "

2.U

,J-

ti

l.32

2.33

l:lus
2.36

2.37
2,38

2.39
lilus

, •• 2
2.u

:h ;:,11 ,dee.ler who has �� ,� ' :l\lch cll)Pllcant or licensee

2.U

c ,1,:
- ..iilclea sold or dt&t.ributed. by the .appllc.ant or liceoaee, any
'

il:.45

•

•

,J

-

-':'

•• :

-

,,for the retail sd.�Of new aotor vekilfl•s and parts for motor
h- � ."t '
-:1

ie such '•tor vehiei•s or parts as are c:Ove.red -b.y sud\ agr'Hllen.t

specUkaU.f pubU<:ly -•rt>a"" by such -licant or licit
to be _..6'Hdl1e for i�l.,�e 4eli,,.erj,

•10 al!,,.r •· llOt<>r.

fli!-r.,the failure

$�,le or -� wl 11

l,'6

2.t7'

2.t9
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Ill"

a1-,..1iue �to a- 'ait.rike or l-.Jior di.fficult-y, a

fr•igitt. 8111:bargo, Or other -c� 1t'fer which the applicant or

.27 ·licensee ,hQ no control.
. · 28

fie failure to delive,t parts or

CDllpOneftt• for the c,gr-rent,
'

,

,aPd,
'

5 pr-ec::edJng rears' , IIOdela
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2.55
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eQODfG: Words ata,HfllM: •• del•t-ions; words underlined are additions.

170-467-4-4
1

.ililf¼at

The applicant or licensee has sold,

2 exchanged, or rented a motorcycle or motor scooter which

3 produces 1n excess of S brake horsepower, knowing the use
4

thereof to be by, or intended for, the holder of a restricted

5

Florida driver's license.

6
7

8
9

ilil.f¼4t

The applicant or licensee has engaged 1n

previous conduct which would have been a ground for revocation
or suspension of a license if the applicant had been licensed.
(16)flS+

Notwithstanding the terms of any franchise

10

agreement, and unless 1t can be shown that the licensee's

11

franchised dealer 1s actively negligent, the applicant or

12

2.57
2.58

2.59
2.60
2.61

2.62
2.63
l:lus
2.66

13

licensee has failed to 1ndemn1fy and hold harmless its

franch1sed motor vehicle dealer against any Judgment for

2.67

14

damages or settlement agreed to in writing by the applicant or

2.68

15

licensee, including, but not limited to, court costs and

16

reasonable attorney's fees of the motor vehicle dealer, which

2.69

17

Judgment or settlement arose out of complaints, claims, or

18

19

lawsuits based upon such grounds as strict l1ab1lity;

negligence; m1srepresentation; warranty, express or implied;

2.73

20

or resc1ss1on of the sale as described 1n s. 672.608, less any

2. 7 4

vehicle dealer, and only to the extent that the Judgment or

2.75

21

22

offset for use recovered by the licensee's franchised motor

23

settlement relates to the alleged defective or negligent

24

manufacture, assembly, or design of new motor vehicles, parts,

25

or accessories or other functions of the manufacturer.

26

(17)

The applicant or l1ce�see, d1rectly or

2.70

2.76
2.77
l:lus

27

indirectly, through the actions of any parent, subsidiary, or

29

nonrenewal of a franchise agreement by a present or previous

2.B2

effective date of such actzon, the appl1cant or licensee

2.83

28

common entity causes a term1nat1on 1 cancellat1on, or

30

importer, factory branch, or d�str2butor unless, by the

31
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1
2

a franchise w1th a succeeding franchise, which modiftcation or

3.24

replacement will adversely alter the rights or obligations of

3

a motor vehicle deaier under an ex1st1ng franchise agreement

4

or which substant1ally 1mpairs the motor veh;cle dealer's

5

3.27

6

sales, service obligations, or investment, oE-afty-of-tts-meCor

vehteie-dea¼e�s at least 90 days before the effect1ve date

7

thereof, together with the spec1f1c grounds for such action

3.28

8

dtseont�ftttae�en,-eaneeiiatton,-or-fai¼�re-to-renew-of-satd

9

a�reement,-¼t-dtseonttn�ed;-eaneeied7 -or-not-renewed.

3, 31

day notice period and procedure prescribed herein shall render

3.32

10

11
12

(b)

The failure by the licensee to comply with the 90-

voidable, at the option of the motor vehicle dealer, any

13 discontinuation, cancellation� or nonrenewal, modificat1on, or
14

replacement of any franch1se agreement.

lS

francnise agreement at a specific location as a "nondesignated

16

point" shall be deemed an evasion of this section and shall

17

constitute an unfair cancellation.

18

19

20
21

22

23
i4
is

26
27

{2)

Designation of a

Franchise agreements are deemed to be continuing

unless the applicant or licensee has notified the department
of the discontinuation of, cancellation of, or failure to

renew, modification of, or replacement of the agreement of any

of 1ts motor vehicle dealers, and annual renewal of the

license provided for under ss. 320.60-320.70 is not necessary

3.26

3.30
3.31
3.33

l:los

3,35

3.37
3.38

3.39
3.40
3,41

3.42
3.43

3.44

for any cause of action against the licensee.
(3)

Any motor vehicle dealer whose franchise agreement

is discontinued, canceled, or not renewed, modified, or

replaced may, within such 90-day notice period, flle �1th the

28

department a ver1f1ed compla1nt tH-�rtpi�eaee for a

29

determ1nat1on of whether such action 1s an unfair ru:

JO

proh1b1ted discont1�uat1on� or cancellation, nonrenewal,

31

3.25

mod1f1cat1on, or replacement.

Agreements and cert1f1cates of

9

3.45

3.46
3.48
3.49
3.50
3.52
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l

of distr1but1on of the motor vehicles offered for sale under

2

such franchise agreement.

The appointment of a newly

3

appointed importer or distributor for motor vehicles offered

4

for sale under such franch1se agreement shall be deemed to be

5

sµch a change of an established plan or system of

6

d1strlbut1on.

8

shall deny an application:

7

9

10
11

3,8

3.8
3,8
3.8

(2)

Upon the occurrence of such change, the department

3.6

{a)

For any license filed pursuant to ss. 320.60-

4.1

32Q.70 unless the applicant offers

to

a motor vehicle dealer

12

who 1s a party to the franchise agreement a new franchise

agreement contain1ng substantially the same prov1s1ons as

4.2

13

contained in the previous franchise agreement or files an

4.4

l�

aff1dav1t with the department acknowledging 1ts undertaking to

15

assume and fulfill the r1ghts, duties, and obl1gat1ons of its

16

predecessor under the previous franchise agreement.
{b)

For any license filed pursuant to s. 320.27 1n any

18

community or territory 1n which such franchise or selling

19

agreement 1s cont1nu1ng in full force and 9perat1on hereunder,

20

until thls section 1s complied with.

21
22

23
24

320.643

4.7
1:1

4.8

4.9

Section 320.643, Florida Statutes, 1s

4.1

Transfer, assignment, or sale of franchise

4.1

section 7.

amended to read:

4.5

agreements.--

4.1

or sell a franch1se agreement to another person, unless the

4.1

28

such transfer, by written notice setting forth the prospective

4.1

29

transferee's name, address, financial qualification, and

25
26

27

ill

A motor vehicle dealer shall not transfer, assign,

dealer first notifies the l1censee of his decision to make

30

business exper1ence during the previous S years.

The licensee

31

shall, 1n wr1t1ng, within 60 days after receipt of such

4.1

4.1

ll
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1

2

section that such sale, transfer, alienation, or other

d1sposit1on 1s to a person who 1s not, or whose controlling

3

executive management 1s not, of a good moral character.

4

motor vehicle dealer, or any proprietor, partner, stockholder,

6

therein who desires to sell, assign, transfer, alienate, or

5

7

A

4.4
4.4

owner, or other person holding or otherwise owning an interest 4.4

otherwise dispose of any 1nterest 1� such motor vehicle dealer

8

shall notify or cause the proposed transferee to so not1fy the

9

licensee by written notice, setting forth the identity and

10

4.4

address of the proposed transferee.

4.4

4.4

A licensee who receives

11

such notice may, w1th1n 60 days following such re>eipt, file

12

with the department a ver1f1ed complaint for a determination

4.�

13

that the proposed transferee 1s not a person gualif1ed to be a

4.�

14

transferee under this section.

The licensee shall have the

15

burden of proof with respect to all issues raised by such

16

verified complaint.

17

The department shall determine and enter

an order prov1d1ng either that the proposed transferee 1s

18

qualified or 1s not and cannot be qual1f1ed for specified

19

reasons, or providing the conditions under which a proposed

20

transferee would be gµal1f1ed.

rf the licensee fails to file

21

such verified complaint within the aforesaid 60-day per1od or

22

the department, after a hearing, dismisses the complaint or

23

renders a decision other than d1squal1fy1ng the proposed

25

vehicle dealer and the licensee shall be deemed amended 1n

26

accordance with the determination and order rendered,

24

effective upon compliance by the propgsed transferee with any

28

cond1t1ons set forth 1n the determination or order.

30

4.�
4.!
4.�

4.t

transferee, then the franchise agreement between the motor

27

29

4.�

(3)

During the pendency of any such hearing, the

franchise agreement of the motor vehicle dealer shall continue

4, 1
4.
1:

4.,

31
13
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(2)

1

Dur1ng the pendency of any such hearing, the

1:1

2

franchise agreement of the motor vehicle dealer shall cont1nue

5.8

3

1n effect in accordance with its terms.

5.9

4

expedite any determination requested under this section.
Section 9,

5
6

320.645
(1)

Restr1ct1on upon ownership of dealership by

No licensee, 1n�luding a manufacturer, agent of a

manufacturer, or any parent, subsidiary, common entity, or

11

officer or representative of the licensee shall own or
operate, e1ther directly or 1nd1rectly, a motor vehicle

13

dealership 10 this state for the sale or service of motor

14

vehicles which have been or are offered for sale under a

15

franchi�e agreement with a motor vehicle dealer in this state,

16

However

17

of this section:

no such licensee shall be deemed to be in Vlolat1on
(a)

5.1
1: 1
5.1

12

18

5,1
5.1

l1censee.--

9
10

Section 320.645, Florida Statutes, 1s

created to read:

7
8

The department shall

When operating a motor vehicle dealership for a

l :1
5.1
5.1
5. 1
5.1
l: l

19

temporary period, not to exceed 1 year, during the transition

5.1

20

from one owner of the motor vehicle dealersh1p to anotPer;

5.�

21

(b)

When operating a motor vehicle dealership

22

temporarily for a reasonable period not to exceed l year or 1n

1:1
5.�

23

a bona fide relationship with an independent person, other

24

than a l1censee or its agent or aff1l1ate, who has made a

s.,

25

s1gnif1cant investment subject to loss 1n the dealership and

5.•

26

who can reasonably expect to acquire full ovnersh1p of said

27

dealership on reasonable term5 and cond1t1ons; or

28

(c)

If the department determines after a hearing on

29

the matter, pursuant to chapter 120, at the request of any

30

person that there 1s no independent person available in the

s.�
l: l

s.,

31
15
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Section 11.

1

This act shall apply to all presently

5.5

2

ex1st1ng or established systems of distribution of motor

3

vehicles 1n this state, except to the extent such appl1cat1on

5.5

4

would impair contractual agreements 1n violation of the

5.5

5

Florida or federal const1tut1ons.

5.5

6

entered into subsequent to the effectlve date of this act

7

shall be governed hereby.

5,5

8

Section 12.

5.5

All agreements renewed or

Each section �h1ch 2s added to chapter

9

320, Florida Statutes, by this act 1s repealed on October 1,

5.5

10

1988, and shall be reviewed by the Legislature pursuant to s.

5.6

11

11.61, Florida Statutes.
Section 13.

12
13

law, except

14

1984.

section

This act shall take effect upon becoming a

5.6

2, wh1ch shall take effect on July 1,

15
16
17
18

19
20
21
22
23

24
25
26
27

28
29
30
31
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EFFECTIVE DATE: _____

'

I.

.

Upon becoming law

SUMMARY AND PURPOSE

This bill amends provisions 1n Chapter 320, F.S., "Motor
Vehicle Licenses, relating to licensure of motor vehicle
dealers, manufacturers, factory branches, importers, and
distributors, to provide greater protection for ex1st1ng
franchisees of the above. It provides as a ground for denial,
suspension, or revocation of a license certain interference with
franchise agreements between an importer, factory branch,
manufacturer or distributor and a motor vehicle dealer relating
to the same line-make of motor vehicles as the applicant's or
licensee's. The term "line-make" is defined in the bill. In
addition, the bill restricts the owners�ip of dealerships by
motor vehicle suppliers with certain exceptions, and it provides
certain licensing criteria which must be complied with upon the
appointment of a new importer, manufacturer, factory branch, or
distributor of a line-make of motor vehicles or upon a change in
the distribution of any such line-make if there is an existing
franchisee handling that same line-make.
11

II.

CURRENT LAW AND EFFECT OF CHANGES
A.

CURRENT LAW

Chapter 320 of the Florida Statutes governs motor vehicle
licenses. Section 320.27 requires motor vehicle dealers to be
licensed. Sections 320.60-320.70 pertain to regulation of motor
vehicle manufacturers, factory branches, distributors, and
importers. More specifically, these sections provide for
licensure (320.61, 320.62, 320.63); denial, suspension or
revocation of a license (s. 320.64); unfair cancellation of
franchise agreements (s. 320.641); and dealer licenses in areas
previously served (s. 320.642).
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Section 320.642, currently provides that the Department of
Highway Safety and Motor Vehicles (hereafter referred to as
"Department") shall deny an application for a motor vehicle
dealer license if the licensee (which is defined in s. 320.60 as
the manufacturer, factory branch, distributor or importer) has
existing franchised dealers in that same community or territory
and those dealers have complied with the licensee's agreements
and are providing adequate representation 1n that area. The
burden of proof for showing inadequate representation is upon the
licensee, not upon the dealer/applicant.
� Florida Administrative Code Rule 15C-l.08 requires the
Department to riotify exis�ting f·ranchisees of an applicant's
intent to establ\.;Sh a new dealership or franchise. Existing
franchisees have the opportunity to request a hearing challenging
such new franchise. It is then up to the Director Of the
Division of Motor Vehicles to either grant or deny the license
for the new franchise.
In addition to the above, both Florida law and federal law
protect motor vehicl� dealers and franchisees from any antitrust
violations or from any coercion and intimidation which automobile
manufacturers may be able to 'iml)ose on their retail dealers by
virtue of the manufacturers' superior economic position.
(See
for e.g., Chapter 542, F.S., Automobile Dealer's Day in Court Act
(15 U.S.C.S. ss. 1221 et seq. (1956)), and the Sherman Act (15
u.s.c.s. ss. 1-7 (1890))).
B.

EFFECT OF PROPOSED CHANGES

This bill contains nine sections which provide as follows:
SECTION 1 defines "line-make" for purposes of chapter 320 as
"motor vehicles of such models and types intended for sale or
distribution under a common name designated by a manufacturer."
SECTION 2 rearranges the provisions of s. 320.61, "Licenses
required of motor vehicle manufacturers, factory branches,
distributors, importers, etc.--," for the sake of clarity.
Substantively, this amendment also requires such licensure prior
to offering any motor vehicle for lease. Current law only
requires a license prior to selling or offering for sale a motor
vehicle.
SECTION 3 amends s. 320.64, F.S., "Denial, suspension, or
revocation of license; grounds.--," to allow the Department to
deny, suspend, or revoke a license of any manufacturer, factory
branch, distributor, or importer which has caused an importer,
factory branch, or distributor of the licensee or license
applicant's line-make of motor vehicles to terminate, cancel, not
renew, or breach a franchise agreement with any duly licensed
motor vehicle dealer.
SECTION 4 of this bill seeks to protect existing motor
vehicle dealers and franchisees in the event that a franchisor
appoints a new manufacturer, importer, or distributor for any
line-make of motor vehicle covered by the franchisee's franchise
agreement or in the event that a manufacturer, importer, or
distributor of motor vehicles changes an established plan or
system of distribution of such line-make to dealers in this
state. It provides such protection by amending s. 320.642, F.S.,
to expand the grounds on which the Department may deny
applications for various licenses. Under this amendment, the
Department may deny an application:
(1) For certain licenses if the applicant will handle a
line-make currently handled by an existing franchisee, unless the
applicant files an affidavit agreeing to assume and fulfill the
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rights, privileges and obligations of the manufacturer,
distributor, or importer, under any new dealer agreements; and,
(2) For any motor vehicle dealer license filed pursuant to
s. 320.27, F.S., "Motor vehicle dealers.--," for any area covered
by an existing franchise or selling agreement relating to the
same line-make, the department may deny the application until the
rnanufa·cturer, importer, or distributor of the line-make is
licensed pursuant to the requirements of (1), above.
In addition, the Department 1s authorized by this section to
deny any motor vehicle de?ler license application for any area
covered by a fianchise or sellihg agreement for the same line
make, if the exis.ting dealers are complying with their franchise
or selling agreements and are provid\ng adequate re�resentation.
The burden of proof 1n showing inadequate representation shall be
on the manufacturer, importer, factory branch, or distributor
intending to supply new motor vehicles of that line-make to the
applicant.
SECTION 5 of th� bill creates a new section in Chapter 320,
s. 320.645, "Restrictions upon qwnership of dealership by
supplier.--," which prohibits a manufacturer, factory branch,
importer, or distributor, either directly or indirectly, from
owning or operating a dealership in the same community or
territory in which a motor vehicle dealer of the same line-make
1s operating. Exempted from this prohibition are temporary
dealerships operated in conjunction with an independent person;
suppliers who have operated retail dealerships for at least 3
years prior at January 1, 1984; and those persons the Department
determines should be exempt based on public interest.
SECTION 6 makes this •act applicable to all existing and
future agreements, amendments, extensions, and renewals.
SECTION 7 is the severability clause of the bill.
SECTION 8 provides that all sections added to chapter 320 by
this bill shall be reviewed pursuant to sunset before October 1,
1988.
SECTION 9 provides that this act shall take effect upon
becoming a law.
III. ECONOMIC IMPACT CONSIDERATIONS
A.

PRIVATE SECTOR CONSIDERATIONS

For the most part, the economic impact of this bill in the
private sector is indeterminable since no one knows how many
licensees will be subject to its sanctions. Potentially, all
licensees may be subject to this bill so the folowing figures may
be instructive :
-In 1983, there were 1342 new motor vehicle dealer licenses
issued in Florida. Of this number, approximately 800 were for
automobile dealers. The remainder were for either truck or
motorcycle dealers. Of these 800 automobile dealers, the
majority only have a franchise with one manufacturer, according
to the Florida Automobile Dealers Association.
-In the licensing year of October 1983-September 1984, to
date there have been a total of 113 licenses issued for
manufacturers, distributors, factory branches, and importers of
new motor vehicles.
Inasmuch as this bill seeks to protect existing dealerships
from having their franchise agreements terminated or breached by
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a manufacturer, factory branch, distributor, or importer without
just provocation or because of appointment of a new dealership,
this bill should have its greatest impact on those manufacturers,
factory branches, distributors, and importers who may have to
continue abiding by franchise agreements that they otherwise may
have been able to cancel or not renew prior to enactment of this
bill.
The economic impact of this bill on consumers is
indeterminable.
B.

PUBLIC SECTOR CONSIDERATIONS

This bill s!Jpuld_have little or no impact in the public
sector.
IV.

COMMENTS

Overall, thiS bill seeks to protect existing motor vehicle
dealers. Protection similar to that provided for in Section 4 of
this bill has been uppeld against antitrust challenges by the
United States Supreme Court in the
case of New Motor Vehicle Bd.
1
V. Orrin W. Fox Co, 439 U.S. 96 (1978). However, notwithstanding
the constitutionality of this section, this section may need to
be rewritten for the sake of clarity. For instance, the newly
created subsection (l)(a) seems ambiguous with respect to whose
rights, privileges, and obligations" a particular licensee must
swear to assume. In addition, this section which addresses the
authority of the Department to deny an application for a
manufacturer's, distributor's, factory branch's or importer's
license, is contained in a section of the statutes relating to
dealer licenses. Perhaps it would have been better to amend this
language onto section 320.,61, F.S., which specifically addresses
licenses required of motor vehicle manufactureres, factory
branches, distributors, and importers.
11

Restrictions similar to those placed on suppliers in Section
5 of this bill prohibiting them from owning dealerships were
upheld by the United States Supreme Court in Exxon Corp. v.
Governor of Maryland, 437 U.S. 117 (1978). In Exxon the Court
upheld against constitutional challenges of due process,
commmerce clause, and antitrust violations, a Maryland statute
which prohibited producers or refiners of petroleum products from
operating retail service stations within the state.
Finally, Section 6 of this bill may be unconstitutional if
its effect is to impair the obligations of existing contracts or
franchise agreements, since such effect is violative of Article
I, Section 10, of the Florida Constitution. "Article I, Section
10, of the Florida Constitution prohibits the legislature from
passing any law which impairs the obligation of a contract. In
other words, where the statute in question was not 1n effect at
the time of contracting, it cannot be retroactively applied to
alter the obligations of that contract. This 1s true even though
the act which triggers the obligation occurs after the statute is
enacted. ''(E.S.) Hausler v. State Farm Mutual Automobile
Insurance Co., 363 So.2d 1037 (Fla. 2d DCA 1979). See also,
Dewberry v. Auto-Owners Ins. Co., 363 So.2d 1077 (Fla. 1978);
Bedell v. Lassiter, 196 So. 699 (Fla. 1940).
To remedy this constitutional defect, this section could
either be stricken in its entirety, or in the alternative, that
portion which makes the Act applicable to all agreements
"presently existing" could be stricken.
V.

AMENDMENTS
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I.

Upon becoming law

SUMMARY AND PURPOSE

This bill amends provisions in Chapter 320, F.S., "Motor
Vehicle Licenses,n relating to licensure of motor vehicle
dealers, manufacturers, factory branches, importers, and
distributors, to provide greater protection for existing
franchisees of the above. It provides as a ground for denial,
suspension, or revocation of a license certain interference with
franchise agreements between an importer, factory branch,
manufacturer or distributor and a motor vehicle dealer. In

addition, the bill restricts the ownership of dealerships by

manufacturers, importers or factory branches with certain
exceptions, and it provides certain licensing criteria which must
be complied with upon the appointment of a new importer,
manufacturer, factory branch, or distributor or upon a change in
a system or plan of distribution if there is an existing
franchisee adversely affected by such change.

II. CURRENT LAW AND EFFECT OF CHANGES
A.

CURRENT LAW

Chapter 320 of the Florida Statutes governs motor vehicle

licenses.

licensed.

Section 320.27 requires motor vehicle dealers to be

Sections 320.60-320.70 pertain to regulation of motor

vehicle manufacturers, factory branches, distributors, and
importers. More specifically, these sections provide for

licensure (320.61, 320.62, 320.63); denial, suspension or
revocation of a license (s. 320.64); unfair cancellation of
franchise agreements (s. 320.641); and dealer licenses in areas
previously served (s. 320.642).

Section 320.642, currently provides that the Department of
Highway Safety and Motor Vehicles (hereafter referred to as
\lryan T Martin, Staff Director

322 The Capitot, �. Florida 32301 (904) 418-7014
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"Department") shall deny an application for a motor vehicle
dealer license if the licensee (which is defined in s. 320.60 as
the manufacturer, factory branch, distributor or importer) has
existing franchised dealers in that same community or territory
and those dealers have complied with the licensee's agreements
and are providing adequate representation in that area. The
burden of proof for showing inadequate representation is upon the
licensee, not upon the dealer/applicant.
Florida Administrative Code Rule 15C-l.08 requires the
Department to·notify existing franchisees of an applicant's
intent to establish a new�dealership or franchise. Existing
franchisees havi the opportunity to request a hearing challenging
such new franchise. It·1s then up to the Director of the
Division of Motor Vehicles to either'grant or deny the license
for the new franchise.
Section 320. 69] allows any person suffering pecuniary loss
because of a violation by a licensee of ss. 320.60-320.70 a cause
of action for damages equal to three times the pecuniary loss
together with costs and attorney's fees.

•

In addition to the above, both Florida law and federal law
protect motor vehicle dealers and franchisees from any antitrust
violations or from any coercion and intimidation which automobile
manufacturers may be able to impose on their retail dealers by
virtue of the manufacturers' superior economic position. (See
for e.g., Chapter 542, F.S., Automobile Dealer 1 s Day in Court Act
(15 U.S.C.S. ss. 1221 et seq. (1956)), and the Sherman Act (15
�
u.s.c.s. ss. 1-7 (1890))).
"4

B.

EFFECT OF PROPOSED CHANGES

This bill contains thirteen sections which provide as

follows:

SECTION 1 amends the definitional section of s. 320.60, F.S.,
by amending the definitions of "manufacturer, 11 "person," and
"agreement," and by creating a definition for "common entity."
The definition of "manufacturer" is amended to include any entity
through which a manufacturer distributes its products. The
definition of "agreement" is amended to be interchangeable with
"franchise agreement" and both are then defined to mean any
agreement or relationship pursuant to which a motor vehicle
dealer is authorized to sell and perform warranty or other
service upon motor vehicles which are intended for sale under a
common name, trademark, or service mark of the manufacturer.

SECTION 2 of the bill amends s. 320.61, F.S., to expand the
group of persons who must be licensed pursuant to ss. 320.60320.70. Under this amendment, all manufacturers doing business
in this state must be licensed. Prior to this amendment, only
those manufacturers who were engaged in the business of
manufacturing 1n this state had to be licensed. In addition,
this section 1s amended to require any factory branch, importer,
or distributor who leases or offers for lease motor vehicles in
this state to be licensed. Previously, only those persons
selling or offering for sale motor vehicles had to be licensed.
SECTION 3 of this bill creates a new section 320.632 which
mandates an agency relationship between a manufacturer and any
person distributing a manufacturer's products, and vice versa,
for purposes of any franchise agreement entered into by either
party with a motor vehicle dealer.
SECTION 4 amends the grounds provided for denial, suspension,
or revocation of a manufacturer's, distributor's, importer's, or

,,...
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factory branch's license provided for in section 320.64, F.S., to
include the following:
(1) The applicant or licensee has threatened to modify or
replace or has modified or replaced an existing franchise
agreement with one which would adversely alter the rights or
obligations of a motor vehicle dealer or would substantially
impair the dealer's sales, service obligations, or investment.
(2) The applicant or licensee, directly or indirectly,
causes a termination, cancellation, or non-renewal of a franchise
agr�ement by a.present or_previous importer, factory branch, or
distributor, unress, the applicant or licensee either (1) offers
the affected deal.er a franchise agreement containing
substantially the same provisions cohtained in the previous
franchise agreement; or (2) files with the Department of Highway
Safety and Motor Vehicles an affidavit acknowledging its
undertaking to assume and fulfill the affected dealer's franchise
agreement.
(3) Notwithstand,.ing the terms of any franchise agreement,
the applicant or licensee refus1s to accept the succession to any
interest in a franchise agreement by any legal heir or devisee of
a dealer. However, if after a hearing it is determined that such
succession would be detrimental to the public interest or to the
representation of the applicant or licensee, such refusal shall
be permitted,
SECTION 5 amends s. 320.641, F.S., to require an applicant or
licensee to give written notice to a dealer and to the department
of the licensee's intention to modify or replace a franchise
agreement with a succeeding franchise agreement which will
adversely alter the rights or obligations of a dealer under an
existing agreement. Prior to this amendment, the applicant or
licensee only had to notify the department and dealer of any
intent to discontinue, cancel, or not renew a franchise
agreement. Failure to comply with such notification requirements
constitutes an unfair cancellation.
Dealers affected by the applicant or licensee's actions may
file a complaint with the department for a hearing to determine
whether such action is unfair or prohibited. The bill mandates a
reasonable attorney's fee for any prevailing dealer, as well as
allows her a civil cause of action under section 320.697.
Any affected franchise agreement is deemed to be continuing
until a final determination is rendered by the department.
SECTION 6 creates a new section in the statutes, s. 320.6415,
to govern changes in a plan or system of distribution. It
provides that all dealer franchise agreements shall remain in
full force and operation notwithstanding a change, in whole or in
part, of an established plan or system of distribution. It
further requires the department to deny a license to any
manufacturer, distributor, importer, or factory branch that
alters its plan or system of distribution, unless such person
either (1) offers the affected dealer(s) a new franchise
agreement containing substantially the same provisions as
contained in the previous franchise agreement; or (2) files with
the department an affidavit acknowledging its undertaking to
assume and fulfill the previous franchise agreement. The
department is also required by this section to deny any
application for a dealer license in any community or territory
covered by an existing franchise agreement until the above
provisions have been complied with.

,,.,._
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SECTION 7 amends s. 320.643 to expand the scope of that
section with respect to the transfer, assignment, or sale of
franchise agreements. This amendment provides as follows:
(1) It provides that refusal by the licensee to accept a
proposed transferee who is of good moral character and who meets
any uniformly applied standards of the licensee relating to the
business experience of executive management, shall be presumed to
be an unreasonable withholding of acceptance of such transfer.
(2) It ptohibits a licensee (i.e., a manufacturer,
dis-tributor, importer, or� factory branch) from prohibiting the
transfer of any 'interest in a franchise agreement to any person
unless the licensee proves at a hearing that such transfer is to
a person who is not or whose controlling management�is not of
good moral character. Any person transferring such interest must
notify or cause the proposed transferee to notify the licensee in
writing of such t�ansfer. A notified licensee is given 60 days
to file a complaint with the department contesting such transfer.
At any hearing held to determine the qualification of a proposed
transferee, the licensee shall have the burden of proof. An
existing franchise agreement shqll continue in effect in
accordance with its terms during the pendency of any hearing held
under this seciton.
SECTION 8 creates a new section in the statutes, s. 320.644,
to govern change on executive management control. It prohibits a
licensee from prohibiting or attempting to prohibit any motor
vehicle dealer from changing the executive management control of
a dealer unless the licensee proves at a hearing that such change
is to a person or persons who are not of good moral character or
who do not meet any written, reasonable, and uniformly applied
standards of the licensee �real ting to business experience of
executive managment required by the licensee.
Any dealer desiring to change its executive management
control shall notify the licensee of the intended change. Within
60 days of such notices, the licensee may file a complaint with
the department challenging such change. The licensee in the
event of a hearing has the burden of proving the proposed change
will result in persons who are not of good moral character or who
do not meet the licensee's standards.
SECTION 9 creates a new section in the statutes, s. 320.645,
to restrict the direct or indirect ownership of a dealership by a
licensee in this state. Excepted from this provision are the
following:
(l} Operation of a dealership for a temporary period, not to
exceed one year, during the transition form one owner to another;
(2) Operation of a dealership temporarily for a reasonable
period, not to exceed one year, or in a bona fide realtionship
with an independent person who has made a significant investment
subject to loss in the dealership and who can reasonably expect
to acquire full ownership of the dealership
(3) Any dealership for which the department determines after
a hearing that there is not independent person available in the
community or territory to own and operate the dealership in a
manner consistent with the public interest, however, the licensee
must make the dealership available for sale to an independent
person on a continuing basis; and
(4) Any dealerships owned or operated by a licensee on the
effective date of this act.
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SECTION 10 amends s. 320.697, F.S., which relates to civil
damages allowed to a person suffering pecuniary loss as a result
of a violation by a licensee of ss. 320.60-320.70 to allow any
person adversely affected by such violation to seek damages.
SECTION 11 makes this act applicable to all presently
existing or established systems of d1str1bution of motor vehicles
in this state, except to the extent that such application is
unconstitutional.
SECTION 12 provides that all sections added to chapter 320 by
this act shall.be reviewe� by the Legislature pursuant to repeal
on October 1, 1988.
1

is... the effective date clause. It pr,Ovides that
the act shall take effect upon becoming a law, except for Section
2, the licensure provisions, which shall take effect on July 1,
SECTION 13

1984.

ECONOMIC IMPACT CONSIDERATIONS

I I I.
A.

PRIVATE SECTOR CONSlDE�ATIONS

For the most part, the economic impact of this bill in the
private sector is indeterminable since no one knows how many
licensees will be subject to its sanctions. Potentially, all
licensees may be subject to this bill so the follwing figures may
be instructive:
-In 1983, there were 1342 new motor·vehicle dealer licenses
issued in Florida. Of this number, approximately 800 were for
automobile dealers. The remainder were for either truck or
motorcycle dealers. Of these 800 automobile dealers, the
majority only have a franchise with one manufacturer, according
to the Florida Automobile Dealers Association.
-In the licensing year of October 1983-September 1984, to
date there have been a total of 113 licenses issued for
manufacturers, distributors, factory branches, and importers of
new motor vehicles.
Inasmuch as this bill seeks to protect existing dealerships
from having their franchise agreements terminated or breached by
a manufacturer, factory branch, distributor, or importer without
just provocation or because of appointment of a new dealership,
this bill should have its greatest impact on those manufacturers,
factory branches, distributors, and importers who may have to
continue abiding by franchise agreements that they otherwise may
have been able to cancel or not renew prior to enactment of this
bill.
The economic impact of this bill on consumers is
indeterminable.
B.

PUBLIC SECTOR CONSIDERATIONS

This bill should have little or no impact in the public
sector.

►
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IV, COMMENTS
Overall, this bill seeks to protect existing motor vehicle
dealers. The term "franchise agreement" 1s defined in the bill
to include only those agreements 11 pursuant to which a motor
vehicle dealer is authorized to sell and perform warranty or
other service upon motor vehicles." (e.s.) The use of the
conjurictive "and" between "sell" and "perform warranty" would
seem to indicate that any contractual arrangement between a
dealer and a licensee which only allows the dealer to sell cars,
or service cats, but not both, would not be a "franchise
agr�ement" und�r this b1lJ's definition and accordingly would not
be covered by mdst provisions b'f this act .

.

Restrictions similar to those pi'aced on licensegs in Section
9 of this bill prohibiting them from owning dealerships were
upheld by the United States Supreme Court in Exxon Corp. v.
Governor of Maryland, 437 U.S. 117 (1978), In Exxon the Court
upheld against constitutional challenges of due process,
commmerce clause, and antitrust violations, a Maryland statute
which prohibited producers or refiners of petroleum products from
operating retail service sta�io9s within the state.
Statement of Substantial Changes Made in Committee
Substitute:
1. The definitional section of HB 890 has been completely
revised in this bill. Section 1 of HB 890 added a new subsection
to s. 320.60 (Definitions.--) defining "line-make." This bill
deletes that definition, and amends the�existing definitions of
"manufacturer" (in order to define all distributors as
manufacturers) , "persons," and "agreement." Also, a definition
for the term "common enti�y" has been added.
2. Section 2 of both bills amends s. 320.61 (Licenses
required of motor vehicle manufacturers, factory branches,
distributors, importers, etc.--). However, this bill makes a
substantial change in that section which was not in HB 890.
Under this bill, all manufacturers who engage in business in this
state must be licensed. Under existing law and under HB 890,
only those manufacturers who engage in business "as such" in this
state have to be licensed.
3. Section 3 of this bill creates a new section in the
statutes, s. 320.632 (Franchise agreements, agency.--). This new
section mandates an agency relationship between any entity
distributing a manufacturer's product, and the manufacturer, with
respect to any franchise agreements entered into with dealers.
There was no similar provision contained in HB 890 .
4. Both bills amends. 320.64 (Denial, suspension, or
revocation of license; grounds.--), though this bill makes more
substantial amendments to that section than did HB 890. HB 890
added as an additional ground for license denial, suspension, or
revocation for an importer, factory branch, or distributor to
cause either directly or indirectly and without just provocation,
the termination, cancellation, non-renewal, or breach of a
dealer's franchise agreement. This bill retains the substance of
that section, but excuses such action 1n the event that the
applicant or licensee either offers the affected dealer a
franchise agreement containing substantially the same provisions
contained in the previous franchise agreement, or, files an
affidavit with the department agreeing to abide by the existing
agreement.
In addition, this section adds two new subsections to that
statutory section. These newly created subsections authorize the
department to deny, suspend, or revoke a license because:
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(1) The applicant or licensee has threatened to modify or
replace or has modified or replaced a franchise agreement with a
succeeding franchise agreement which adversely affects a dealer;
or
(2) The applicant or licensee prevents or refuses to accept
the succession to any interest in a franchise agreement by any
legal heir or devisee of a dealer, unless it is determined after
a hearing that accepting such seccession would be detrimental to
the public interest or to the representation of the applicant or
licensee.
5. This bir1 amends s. 320.641 (Unfair cancellation of
franchise agreema,nts.--) to require a manufacturer or distributor
to give notice to a dealer of the ma'nufacturer's intention to
modify or replace a franchise agreement with a succeeding
agreement which will adversely affect the dealer. After notice,
it further provides for an administrative determination of the
fairness of such ffiodification or replacement.
In addition, thi� bill mandates an award of attorney's fees
and costs in the event a dealer prevails at a hearing. Under
current law a dealer has to file a separate court action to
recover costs. There was no analogous amendment in HB 890.
6. Section 6 of this bill creates a new section in the
statutes which was not contained in HB 890. This new section, s.
320.6415 (Changes in paln or system of distribution.--), provides
that a dealer's franchise agreement shall continue in full force
and operation, notwithstanding a change in whole or in part, of
an established plan or system of distribution of motor vehicles
offered for sale under such franchise agreement. This section
further prohibits the licensing of a manufacturer, distributor,
importer, factory branch, or importer, in the event of such
change in an established plan of distribution unless the
applicant or licensee either offers a new franchise agreement to
the dealer containing substantially the same provisions as the
old, or files an affidavit with the department agreeing to assume
all duties and obligations under the existing franchise
agreements.
4

7. Section 7 of this bill amends s. 320.643 (Transfer,
assignment, or sale of franchise agreements.--) to add two new
subsections governing a dealer selling, assigning, or otherwise
disposing of an interest in a franchise agreement. Procedures
for notice and a hearing are provided. No similar provision was
found in HB 890.
8. Section 8 of this bill creates a new statutory section,
s. 320.644 (Change of executive management control.--). This new
section prohibits a licensee from preventing or attempting to
prevent a dealer from changing the executive management control
of the dealer. No similar provision was contained in HB 890.
9. Section 9 of this bill creates a new statutory section,
s. 320.645, to restrict the ownership of a dealership by a
licensee. A similar provision was found in HB 890, though the
provision in HB 890 only applied to those communities or
territories in which there was a dealership. This bill expands
on this prohibition to prohibit a manufacturer from operating a
dealership if the motor vehicles to be sold are offered for sale
under a franchise agreement with any dealer in this state.
10. Section 10 of this bill amends s. 320.697 (Civil
damages.--) to allow a person "adversely affected" to have a
cause of action for violation of ss. 320.60-320.70, rather than
just those persons "suffering pecuniary loss" as the statute now
requires. There was no similar provision in HB 890.

.,.
Page 8
CS/HB_JUQ_/SB__
11. Section 11 of this bill makes this act applicable to all
presently existing or established systems of distribution of
motor vehicles in this state, except to the extent that such
application is unconstitutional. Section 6 of HB 890 made the
act retrospectively and prospectively applicable to all
agreements as well as to all systems of distribution.
12. The severability clause of HB 890 has been deleted as
unnecessary.
13. The effective dates clause has been amended to provide
that section 2 of the act (the licensing provisions) will take
effect July 1,·1984. Thi remainder of the act will take effect
upon becoming a l.aw.
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The following transcription of Florida House

MR. CHAIRMAN [Mr. Lehtinen Presiding]:

Okay, we are

moving along and we are consulting on order, believe it or
not.

House Bill 890, number 13, by Mr. Lippman.
MR. LIPPMAN:

Committee.

Thank you, Mr. Chairman.

House Bill

890 is

a bill

Members of the

which amends the

provisions of Chapter 320--Chapter 320 which talks to motor
vehicle licenses, relating to the licensure of motor vehicle
dealers,

manufacturers,

distributors.

factory

branches,

importers

and

The purposes of this bill is to concern to the

relationship between motor vehicle manufacturers, distribu
tors, importers, etcetera.

The bill strengthens the rights

of dealers by and among other things requiring the manufac
turer to be licensed in this state and not just by its
distributor.
Mr.

Chairman,

I

have

before

you--there

is

a

amendment which strikes everything after the enacting clause,
which has been worked on by your staff for long periods of
time, primarily technical, which has been negotiated by the

2
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2
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industry and the warring parties, and I'd like to move that
amendment so that we have a bill in front of us to talk to.
MR. CHAIRMAN:
your attention.

Okay, ladies and gentlemen, let's have

On House Bill 890, Mr. Williams offers the

following amendment:

"Page 1, line 23,

strike everything

after the enacting clause and insert the following."

The

Chair will comment that this bill, unlike the other one that
we discussed on subcommittee, this one was available to staff
and discussed by staff extensively prior to this time.

Mr.

Lippman on the amendment.
MR.

LIPPMAN:

Yes,

Mr.

Chairman,

we tried to also

provide you with an analysis of the amendment.

The amend-

ment, as was said, is the bill and it talks to the rights of
dealers; it talks about the unfair modification or replace
ment of a franchise agreement; it talks about prohibiting any
benefit to a manufacturer which causes a de facto cancella
tion of an importer or distributor; it talks to the number of
items which I believe most of you would feel are just and I
can tell you that we have an impending problem, not only in
the State of Florida but in this country, particularly from
foreign interests who want to rid us of a system which is
normal

to

the

free

enterprise

process,

and

that

is

distribution, the dealership, and the sale of products known
to us as automobiles.

There have been cases brought to us

recently and there are impending cases that we believe will
come to us from offshore where international manufacturers
are--would like to come into the state and rid themselves of

3

1
2
3

4
5

6
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dealerships, of people who have placed millions upon millions
of

dollars

18
19

26

into

structures

and

I'd like to move the amendment.
MR. CHAIRMAN:
members

are

under

Okay, the Chairman realizes that some
the

impression

that

the

Constitution

recognizes their position vis-a-vis staff, however, when I
have made that argument on occasion to committee chairmen, it
has failed,

so--[inaudible comment]--many times.

debate on the amendment.

Further

Without objection, all in favor-

well, okay, all in favor of the amendment say aye [AYES], all
opposed nay [None].
MR. LIPPMAN:
MR. CHAIRMAN:

The amendment is adopted.
I believe there is a technical amendment-
The technical amendment, we believe, has

been withdrawn because you're all after the enacting clause
handled that.
MR. LIPPMAN:
MR. CHAIRMAN:
MR. LIPPMAN:

22

25

and

dealerships, and we believe that this is an improper thing.

21

24

community

ships to establish their own shall we say factory or in-store

20

23

the

businesses and just rid them of their contractual relation

16
17

into

MR. CHAIRMAN:

--Okay, thank you.
A title amendment
Yes, sir.
-- is offered, show it adopted.

on the bill as amended.

Debate

If Mr. Lippman has closed on the

bill,
MR. LIPPMAN:

It's a good American bill.

I'd like--a

good American bill.
MR. CHAIRMAN:

Without further debate, the Secretary
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will call the roll on House Bill 890.
SECRETARY:

Mr. Abrams?

Mr. Abrams?

Yes.

MR. ABRAMS:
SECRETARY:

Mr. Danson?
No.

MR. DANSON:
SECRETARY:

Mr. Gallagher?

MR. LIPPMAN:
SECRETARY:

He said yes.
Yes?

Okay.

Mr. Gardner?

I can't hear.

Mr. Gardner?
Yes.

MR. GARDNER:
SECRETARY:

Mr. Gustafson? Mr. Hargrett? Mrs. Hawkins?

Mr. Hazouri?
Yes.

MR. HAZOURI:
MR. CHAIRMAN:

Mrs. Hawkins?
[Off Mike:

SECRETARY:

The lady don't care to vote]

Mr. Hazouri?
Yes, yes.

MR. HAZOURI:
SECRETARY:

Mr. Johnson?

MR. KUTUN:

Yes.

SECRETARY:

Mr. Lehtinen?
Mr. Martinez?

SECRETARY:

Yes.

MR. MARTINEZ:
SECRETARY:

Mr. McEwan? [?]

MR. MEFFERT:
MR. SELF:

Mr. Kutun?

Yes.

MR. LEHTINEN:

SECRETARY:

[? l

Mr. Meffert?

Yes.
Mr. Pajcic?

Yes.

Mr. Self?
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SECRETARY:

Mr. Silver?
Yes.

MR. SILVER:
SECRETARY:

Mr. Simon?

MR. SIMON:

Yes.

SECRETARY:

Mr. Thompson, Mr. Upchurch?
Yes.

MR. WALLACE:
SECRETARY:

Mr. Wallace?

Mr. Williams?

MR. WILLIAMS:

Yes.

MR. CHAIRMAN:

So by your vote, the bill passes.

Williams moves that

it be made a Committee

Mr.

Substitute.

Without objection, show that adopted.
MR. LIPPMAN:
MR. CHAIRMAN:

Thank you, Mr. Chairman.
We'll take up Mr. Silver's bill with Mr.

Lewis in a moment, but Mr. Wetherall has an 11:48
WHEREUPON the Committee discussion on House Bill 890 was
concluded.
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HB 890 AMENDMENT--SECTION-BY-SECTION ANALYSIS:
SECTION 1

contains technical amendments to the

def1n1t1ons of s. 320.60, F.S., and includes a provision making
corporations or other ent1t1es an agent of a "manufacturer" by
contractual agreement or otherwise.
This section also enlarges the def1n1t1on of "agreement"
to include "franchise agreement" and "dealer agreement" which
terms are commonly used 1n the industry.
The section also adds a new defin1t1on of "common entity"
which 1s defined as any person (1nclud1ng all legal entities)
which

1s

controlled or owned by one or more persons who also

control or own 40% or more of voting interests of a
manufacturer.
SECTION 2
licensing

1n

amends s. 320.61, F.S., by requr1ng the

the State of Florida of any manufacturer whose

vehicles are offered for sale or lease 1n the state, in
addition to the licensing of any factory branch, importer or
distributor.
SECTION 3

creates a new s. 320.632, F.S., to make an

importer, distributor, factory branch, parent, subsidiary,
common entity, or other entity which is engaged in the
distribution of a manufacturer's products, and any parent,
subsidiary, or common entity of the manufacturer, an "agent" of
the manufacturer for purposes of the franchise agreement.

This

section also provides that any agent shall be bound by the
terms of such franchise agreement, and concomitantly, that a
manufacturer is bound by the terms and provisions of a
franchise agreement executed by one of its "agents."
SECTION 4

amends s. 320.64, F.S., by adding a new

prov1s1on prohibiting the following:
reproduced by
FLORIDA STATE ARCHIVES
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(1)

A licensee or an applicant for a manufacturer or

d1str1butor license from modifying or replacing a franchise
agreement with a new agreement conta1n1ng terms and prov1s1ons
which adversely affect the ex1st1ng motor vehicle dealer.
(2)

A licensee from causing a termination, cancellation

or non-renewal of a franchise agreement by a present or
previous importer, unless the motor vehicle dealer is offered a
new franchise or unless the licensee agrees to undertake and
assume the previous d1str1butor's duties and obl1gat1ons under
ex1st1ng agreements.
(3)

A manufacturer or distributor from refusing to accept

as a successor 1n interest of a franchise agreement any heir at
law 1n the event of the death of the principal owner of the
dealership, providing there is no detriment to the public
interest or to the manufacturer by any successor's operation of
the dealership.
SECTION 5

amends s. 320.641, F.S., by requiring a

manufacturer or distributor to give notice to the dealer of the
manufacturer's intention to modify or replace a franchise
agreement with a succeeding agreement which will adversely
affect the dealer, and provides for an administrative
determination with respect to the fairness of such modification
or replacement.
This section also is amended to require the department to
award attorney's fees and costs in the event a dealer prevails
in any administrative hearing under this section.

Under

current law a dealer has to file a separate court action.
SECTION 6

creates a new s. 320.6415, F.S., to prohibit

the licensing of a new manufacturer, distributor or dealer in
the event of a change of an established plan of distribution or
in the event of the appointment of a new importer or
distributor, unless the new importer or distributor offers a

Page 3
news franchise agreement conta1n1ng substantially the same
provisions as the old franchise agreement to all dealers or
files an affidavit undertaking to assume all duties and
obl1gat1ons under the ex1st1ng franchise agreements.
SECTION 7
(1)

amends s. 320,643, F.S., as follows:

It provides that certain conduct by a licensee shall

be presumed unreasonable with respect to w1thhold1ng acceptance
by a franchise agreement transfer;
(2)

It creates a new subsection (2) which prohibits a

licensee (i.e., manufacturer, distributor, importer, or factory
branch) from prohibiting the transfer of any interest in a
franchise agreement to any person unless the licensee proves at
a hearing that such transfer 1s to a person who is not or whose
controll1ng management is not of good moral character.
Procedural requirements are provided for such transfer,
including a hearing, if necessary, to determine whether a
proposed transferee is qualified under this section.

During

the pendency of a hearing under this section, an existing
franchise agreement of a dealer shall continue in effect in
accordance with its terms.
SECTION 8

creates a new s. 320.644, F.S., to prohibit a

manufacturer or distributor from preventing a dealer from
changing the executive roanagement control of the dealership
unless the licensee proves at a hearing before the department
that the change of management 1s to a person or persons not of
good moral character or who fail to meet the ''written,
reasonable and uniformly applied standards" of the manufacturer
relating to the business experience of executive management
which the manufacturer or distributor requires of its dealers.
Provisions for administrative hearing and determination of
this issue are set forth.
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SECTION 9

creates a new s. 320.645, F.S., which proh1b1ts

any manufacturer or its agent or common entity from owning or
operating a motor vehicle dealership 1n this state (i.e.,
prohibits factory stores) with the following exceptions:
(1)

During a one-year trans1t1on period between dealers;

(2)

During a one-year "buy-out period''; or

(3)

If the department determines that there 1s no

independent person available to operate the motor vehicle
dealership consistent with the public interest.

In the latter

case, however, the manufacturer or d1str1butor must
continuously offer the dealership for sale to an independent
person.
SECTION 10

amends s. 320.697, F.S., {civil damages) to

allow a person "adversely affected" to have a cause of action
for violation of this statute rather than Just a person
"suffering pecuniary loss" as now exists.
SECTION 11

makes this act applicable to all presently

existing or established systems of distribution of motor
vehicles in this state, except to the extent that such
application is unconstitutional.
SECTION 12

provides that all sections added to chapter

320 by this act shall be reviewed by the Legislature prior to
repeal on October 1, 1988.
SECTION 13

is the effective date clause.

It provides

that the act shall take effect upon becoming a law, except for
section 2 {the licensure prov1s1ons), which shall take effect
July 1, 1984.
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Section l.

Subsections (l), (5) and (12) of section

320.60, Florida Statutes, are amended, and a new subsection

1.1/1
l. 15

(13), is added to said section, to read:
320.60

Definitions for ss. 320.61-320.70.--Whenever

1.16

used in ss. 120.61-320.70, unless the context otherwise
requires, the ·fbllowing Words .. and terms have the following

1.17

meanings:
(1)

"Manufacturer" means any person, whether a

1.18

resident or nonreSident of this state, who manufactures or

1.20

assembles motor vehi ► les or who manufactures or installs on

1.21

previously assembled truck chaJs1s special bodies or equipment
which, when installed, form an integral part of the motor

1.22

vehicle and which constitute a major manufacturing alteration.

1.23

The term "manufacturer" includes .2.,-in-the-ease-ef-a

1: qq

eerperatien-er-eepartflersh±p,-its central or principal sales

1.26

corporation or other enti�y ageRey through which�

l:los

contractual agreement or otherwise, it distributes its

1. 28

products.
(5)

"Person" means any natural a person, partnership,

l:lus

firm, corporation, er association, joint venture, trust or

1. 31

21

other legal entity.

1. 32

22

(12)

20

"Agreement" or "franchise agreement" means

1. 33

23

contract, franchise, new motor vehicle franchise, sales and

1. 34

24

service seiiiflg agreement, dealer agreement, or any other

1. 36

25

terminology used to describe the contractual relationship

l. 37

26

between manufacturers, distributors, importers, factory

27

branches and motor vehicle dealers, pursuant to which a motor

l:lus

28

vehicle dealer is authorized to sell and perform warranty or

l. 39

29

other service upon motor vehicles which are intended for sale

30

under a common name, trade name, trademark or service mark of

1. 40

31

the manufacturer.

1.41

1
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3
4

5

1.42

persons who also control or own more than 40 percent of the

1.43

voting equity interests of a manufacturer, or who shares
directors or bfficers or partners with a manufacturer.
Section· 2.

10
11
12
13
14
15
16
17
18
19
20
21
22
23

Subsection'(!) of section 320.61, Florida

1.44

1. 45

Statutes, is amended to read:
320.61

8
9

l:lus

controlled or owned, beneficially or of record, by one or more

6

7

"Common entity" means a person who is either

(13)

1. 45

Licenses required of motor vehicle

manufacturers, taCtory branches, distributors, importers,
etc.-(1)

'

No manufacturer, factory branch, distributor, or

importer (all sometimes referred to hereinafter as "licensee")

1.46
1. 47
l:qq

shall engage in business as-s�eh in this state without a
license therefor as provided in ss. 320.60-320.70.

No motor

l:lus

vehicles, foreign or domestic, shall be sold, leased, or
offered for sale or leas� in this state unless the

1. 51

manufacturer of such motor vehicles and, as the case may be:

1. 52

(a}

Any factory branch, on direct dealership of

domestic vehicles;
(b)

1. 53

Any importer of foreign manufactured vehicles, on

direct dealerships; or
(c)

l:lus
l:lus
1.54

Any distributor, on indirect dealerships of either

domestic or foreign vehicles,

l:lus
1.55

24
25

are licensed under ss. 320.60-320.70.

No-sueh-¼ieensee Ls

l:los

26

1. 57

27

1. 58

28

1.59

29
30
31

veh±e¼es7-on-diteet-dea¼erships,-or-the-distribtleor7-on

indireee-dealerships-of-eiehet-domeseie-or-forei9n-vehte¼es1
2
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Section 3.

Section 320.632, Florida Statutes, is

1. 62

created to read:
320.632

Franchise agreements, agency.

Any parent,

1. 63

subsidiary, or common entity of a manufacturer, any importer,

1.64

distributor, factory branch or other entity, which by

1.65

contractual arrangement Or otherwise engages in the

1.66

distribution of a manufacturer's prdducts, shall b�·deemed to

1.67

be the agent of the manufacturer for purposes of any franchise

1.69

agreement entered�into between such agent and a motor vehicle
dealer, and shall be bound by the terms and provisions of such

1.70

franchise agreement as if it' we•re the principal.

1.

A

72

manufacturer whose products are offered for sale in this state
under any franchise agreement which is executed by an agent of

1.73

such manufacturer shall be bound by the terms and provisions

'

,

of such franchise agreement as if it ·and not the agent had

1.

74

executed the franchise agreement.

1.

75

Section 4.

Section 320.64, Florida Statutes, is

1. 76

Denial, suspension, or revocation of license;

1. 77

amended to read:
320.64

grounds.--A license may be denied, suspended, or revoked

1.78

within the entire state or at any specific location or

1.79

locations at which a licensee engages in business and at which

1.80

a violation of ss. 320.60-320.70 has occurred, on the
following grounds:
(1)

1.81

The department has proof of unfitness of

1. 82

The applicant has made a material misstatement in

1. 83

applicant.
(2)

his application for a license.
(3)

The applicant or licensee has failed willfully to

comply with any provision of ss. 320.60-320.70 or with any

31
3
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13

lawful rule or regulation adopted or promulgated by the

2.2

department.
(4)

The applicant or licensee has indulged in any

2.4

illegal act relating to his business.
(5)

2,3

The applicant or licensee has coerced or attempted

2,5

to coerce any ffibtor vehiCle d�aler into accepting delivery of

2.6

any motor vehicl� or v�hicles or pa¾-ts 'or accessori,-es therefor

2. 7

or any other commod1ties which have not been ordered by the

2.8

dealer.
(6)

. .

The applicant or licensee has coerced or attempted

to coerce any motor vehicle dealer to enter into any agreement

2,9
2.10

with the licensee.
(7)

The applicant or licensee has unfairly or without

.

2.11

14

due regard to the equities of a motor vehicle dealer, or

15

without just provocation, threatened.to cancel or not to renew

2.12

the franchise agreement O'f such motor vehicle dealer.

2.13

16
17

'

(8)

The applicant or licensee has unfairly or without

2,14

18

due regard to the equities of a motor vehicle dealer, or

2.15

19

without just provocation, canceled, or failed to renew, the

2.16

20

franchise agreement of such motor vehicle dealer.

2.17

21

(9)

The applicant or licensee has threatened to modify

l:lus

22

or replace or has modified or replaced a franchise agreement

2.18

23

with a succeeding franchise agreement which would adversely

2.19

24

alter the rights or obligations of a motor vehicle dealer

25

under an existing franchise agreement or which substantially

26

impairs the motor vehicle dealer's sales, service obligations

27

or investment.

28

(10)f9t

2.20
2.21

The applicant or licensee has attempted to

29

2.22

enter, or entered, into a franchise agreement with a motor

2.23

30

vehicle dealer who does not, at the time of the franchise

2.24

31

agreement, have proper facilities to provide the services to
4
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his purchasers of new motor vehicles which are covered by the

2.25

new motor vehicle warranty issued by the applicant or

2.26

licensee.

illifle+ The applicant or licensee has coerced a motor l:lus

vehicle deale·r to provide installment financing for the motor

2.29

vehicle dealer·, S purchasers with a specified financial

2.30

institution.

iillfl!+ The applicant or licensee has advertised,

l:lus

printed, displayed, published, distributed, broadcast, or

2.33

televised, or caused. or permitted to be advertised, printed,

2.34

.

'

displayed, published, distributed, broadcast, or televised, in
any manner whatsoever, any statement or representation with

2.35

regard to the sale or financing of motor vehicles which is

2.36

false, deceptive, or misleading.

.Lll.lf,2+ The applicant or licensee has refused to

l:lus

deliver, in reasonable qt!'Bntities and within a reasonable time

2.39

after receipt of an order, to any duly licensed motor vehicle

2.40

dealer who has an agreement with such applicant or licensee

2.41

for the retail sale of new motor vehicles and parts for motor
vehicles sold or distributed by the applicant or licensee, any

2. 42

such motor vehicles or parts as are covered by such agreement

2.43

specifically publicly advertised by such applicant or licensee

2.44

to be available for immediate delivery.

2.46

However, the failure

to deliver any motor vehicle or part will not be considered a
violation of this section if the failure is due to act of God,

2.47

work stoppage, or delay due to a strike or labor difficulty, a

2.48

27

freight embargo, or other cause over which the applicant or

2.49

28

licensee has no control.

2

25
26

The failure to deliver parts or

29

components for the current, and 5 preceding years', models

30

within 60 days from date of order shall be deemed prima facie

31

unreasonable.
5
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10
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(14)fl3t

The applicant or licensee has sold,

2.54

exchanged, or rented a motorcycle or motor scooter which

2.55

produces in excess of 5 brake horsepower, knowing the use

2.56

thereof to be by, or intended for, the holder of a restricted
Florida drive·r 1 s license.

2.57

.l.lfil_fHt' The applicanf or licensee has engaged in

'

,

2.58

previous conduct which would have been a ground fo:( revocation

2.59

or suspension of a license if the applicant had been licensed.

2.60

(16)fl5t

Notwithstanding the terms of any franchise

agreement, and unless it can be shown that the licensee's

l:lus
2.63

franchised dealer is actively negligent, the applicant or
licensee has failed to indemnify and hold harmless its

2.64

franchised motor vehicle dealer against any judgment for
damages or settlement agreed to in writing by the applicant or
'
licensee, including, but not limited-to, court costs and

2.66

reasonable attorney 1 s fee� of the motor vehicle dealer, which

2.67

.

2.65

judgment or settlement arose out of complaints, claims, er
lawsuits based upon such grounds as strict liability;

2.70

19

negligence; misrepresentation; warranty, express or implied;

20

or rescission of the sale as described in s. 672.608, less any

21

offset for use recovered by the licensee's franchised motor

22

vehicle dealer, and only to the extent that the judgment or

2. 72

23

settlement relates to the alleged defective or negligent

2.73

24

manufacture, assembly, or design of new motor vehicles, parts,

25

or accessories or other functions of the manufacturer.

26

(17)

The applicant or licensee, directly or

27

indirectly, through the actions of any parent, subsidiary, or

28

common entity causes a termination, cancellation, or non-

29

renewal of a franchise agreement by a present or previous

30

importer, factory branch, or distributor unless by the

31

effective date of such action, the applicant or licensee
6
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20
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24
25
26
27
28
29
30
31

offers the motor vehicle dealer whose franchise agreement is
terminated, cancelled or not renewed a franchise agreement

2.82

containing substantially the same provisions contained in the

2.83

previous franchise agreement or files an affidavit with the
department acknowledging its undertaking to assume and fulfill

2.84

th� rights. du·t•ies and obligations of its predecessor

3.1

importer, factory branch or distr1b6to� under-the terminated,
•
cancelled or not renewed franchise agreement and the same is

3.2

reinstated.
(18}

Notwithstanding the terms of any franchise

l:lus

agreement, the applicant or "1iCensee prevents or refuses to

3.3

accept the succession to any interest in a franchise agreement

3.4

by any legal heir or devisee under the will of a motor vehicle
dealer or under the laws of descent and distribution of this

3.5

state: provided, the applicant or licensee shall not be

3.6

required to accept a succession which, after notice and
administrative hearing pursuant to chapter 120, is

3.7

demonstrated to be detrimental to the public interest or to
the representation of the applicant or licensee.

Nothing

3.9

contained herein, however, shall prevent a motor vehicle
dealer, during his lifetime, from designating any person as

3.10

his successor in interest by written instrument filed with an
accepted by the applicant or licensee.
Section 5.

Section 320.641, Florida Statutes, is

3.11
3.12

amended to read:
320.641
(l)(a)

Unfair cancellation of franchise
agreements.-_
An applicant or licensee shall give written

3.13
3.14

notice to ftotify the motor vehicle dealer and ferward-a-eepy

3.16

ef-stleh-Ret�ee-te the department of the licensee 1 s intention

3.17

to discontinue, cancel, or fail to renew� the franchise
agreement or of the licensee's intention to modify or replace
7
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1

a franchise with a succeeding franchise, which modification or

2

replacement will adversely alter the rights or obligations of

3

a motor vehicle dealer under an existing franchise agreement

3.20

s

or which substantially impairs the motor vehicle dealer's

3.21

sales, service obligations or investment, ef-afty-ef-�ts-meter

3.22

6

vehiele-dealees'at least ·90 da'ys before the effective date

7

thereof, togethe; with ·the specific 'gro�nds

8

diseentinttat±en,-eanee±±at±on,-er-£ai±ttre-te-renew-ef-sa±d

3.25

agreement,-±f-d±seent±ntted,-eanee±etl,-er-net-renewed.

3.26

4

9
10
11
12
13
14
15

(b)

tOr such action

3.19

3.23

The failure by the licensee to comply with the 90-

3.26

day notice period and procedure prescribed herein shall render

3.27

voidable, at the option of the motor vehicle dealer, any

3.28

discontinuation, cancellation� or nonrenewal, modification or

l:los

replacement of any franchise agreement.

3.30

franchise agreement at a specific

3.32

.

'

Designation of a
.
location as a "nondesignated

'

16

point" shall be deemed an�evasion of this section and shall

17

constitute an unfair cancellation.

3.33

Franchise agreements are deemed to be continuing

3. 34

19

unless the applicant or licensee has notified the department

3.35

20

of the discontinuation of, cancellation of, or failure to

3.36

21

renew, modification of, or replacement of the agreement of any

3.37

22

of its motor vehicle dealers, and annual renewal of the

3.38

23

license provided for under ss. 320.60-320.70 is not necessary

3.39

24

for any cause of action against the licensee.

18

25

(2)

(3)

Any motor vehicle dealer whose franchise agreement

3.40

26

is discontinued, canceled, or not renewed, modified or

3.41

27

replaced, may, within such 90-day notice period, file with the

3.43

28

department a verified complaint in-tri�i±eete for a

29

determination of whether such action is an unfair or

3.44

30

prohibited discontinuation� or cancellation, non-renewal,

3.45

31

Agreements and certificates of

modification or replacement.
8
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25
26
27

appointment shall continue in effect until final determination

3.48

by the department of the issues raised in such complaint by

3.49

the motor vehicle dealer, and, except pursuant to s. 320.643,

3.50

no replacement motor vehicle dealer shall be named for this

3.51

point or location to engage in business prior to the final

3.52

adjudication

3.53

ny

the department on the complaint

a.±see flt intta t ±er,, 7...-e ar,eei lat ±oft-,-et"-fl:1:i "±tlt"e-to- t"eflew.
y
(4)

Notwithstanding any other provisions of this

3 • 54
3.55

section, the fa1rure of a motor vehicle dealer to be engaged
in business with the, public for 10 consecutive business days

3.56

shall constitute abandonmen�

3.57

agreement.

bi

the dealer of his franchise

If any motor vehicle dealer abandons his franchise

3.58

agreement, he shall have no cause of action under this

3.59

section.

3.60

However, it shall not be considered abandonment if

'

.

such failure to engage in business is due to an act of God, a

3.61

work stoppage, or a delay due to a strike or labor difficulty,
a freight embargo, or other cause over which the motor vehicle

3.62

dealer has no control, including any violation of ss. 320.60-

3.63

320.70.
(5)

If said complainant motor vehicle dealer prevails,

he shall be awarded from and against licensee flave-a-eattse-of

3.64
3.66

aetioR-agaiflst-tfle-defendaftt-for reasonable attorneys' fees
and costs incurred by him in such proceeding and he shall have

3.67

a cause of action under s. 320.697 fer-ttnfa½r-diseontinttatiofl7

3.68

Section 6.

Section 320.6415, Florida Statutes, is

created to read:

28

320.6415

29

(1)

3.70
3.71

Changes in plan or system of distribution. -

A motor vehicle dealer franchise agreement shall

3.72
1: lus

30

continue in full force and operation, notwithstanding a

3.73

31

change, in whole or in part, of an established plan or system

3.74

9
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1
2

of distribution of the motor vehicles offered for sale under
such franchise agreement.

The appointment of a newly-

3.75

3

appointed importer or distributor for motor vehicles offered

3.76

4

for sale under such franchise agreement shall be deemed to be

3.77

5

such a change·ot an established plan or system of

6

distribution.

7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

(2)

3.78

•

Upon the occurrence of Such change, the·department

3.79

shall deny an application:
{a)

For any license filed pursuant to ss. 320.60-

. .

3.80

320.70 unless the applicant offers to a motor vehicle dealer
who is a party to the franchise agreement a new franchise

3.81

agreement containing substantially the same provisions as
contained in the previous franchise agreement or files an

3.83

affidavit with the department acknowledging its undertaking to

3.84

assume and fulfill the rights, duties and obligations of its
predecessor under the previous franchise agreement.
(b)

For any license filed pursuant to s. 320.27 in any

4. 2

l:lus

community or territory in which such franchise or selling

4.3

agreement is continuing in full force and operation hereunder,

4.4

until this section is complied with.
Section 7.

Section 320.643, Florida Statutes, is

4.5

Transfer, assignment, or sale of franchise

4.6

amended to read:
320.643
agreements.--

ill

4.7

A motor vehicle dealer shall not transfer, assign,

or sell a franchise agreement to another person, unless the

27

dealer first notifies the licensee of his decision to make

28

such transfer, by written notice setting forth the prospective

29

transferee's name, address, financial qualification, and

30

business experience during the previous 5 years.

31

shall, in writing, within 60 days after receipt of such

The licensee

10
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3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

notice, inform the dealer either of his approval of the

4.13

transfer, assignment, or sale or of the unacceptability of the
proposed transferee, setting forth the material reasons for
the rejection.

If the licensee does not so inform the dealer

4.14
4.15

within the 6e-day period, its his approval of the proposed

4.17

transfer is aeemed granted.

4.18

-

.

No such transfer, assignment, or

.

sale shall be valid unless the tranSferee agrees iO writing to
comply with all requirements of the franchise then in effect.

4.19

Notwithstanding €he terms of any franchise agreement,

l:lus

acceptance by the l�censee of the proposed transferee shall

4.22

not be unreasonably withheld. 'For the purposes of this

l:lus

section, refusal by the licensee to accept a proposed
transferee who is of good moral character and who otherwise

4.25

meets the written, reasonable and uniformly applied standards,

4.26

if any, of the licensee relating to the business experience of
executive management required by the licensee of its motor

4.27

vehicle dealer, shall be presumed to be unreasonable.

4.28

(2)

Notwithstanding the terms of any franchise

agreement no licensee shall, by contract or otherwise, fail or

l:lus
4.29

refuse to give effect to, prevent, prohibit or penalize, or
attempt to refuse to give effect to, prevent, prohibit or

4.30

penalize, any motor vehicle dealer or any proprietor, partner,

4.31

stockholder, owner, or other person holding or otherwise
owning an interest therein, from selling, assigning,

4. 32

transferring, alienating or otherwise disposing of, in whole
or in part, the equity interest of any of them in such motor

4.33

27

vehicle dealer to any other person or persons, including a

4.35

28

corporation established or existing for the purpose of owning

26

29

or holding the stock or ownership interests of other entities,

30

unless the licensee proves at a hearing pursuant to this

31

section, that such sale, transfer, alienation or other
11
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5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20

disposition is to a person who is not, or whose controlling

4.39

executive management is not, of a good moral character.

4.40

A

motor vehicle dealer, or any proprietor, partner, stockholder,
owner or other person holding or otherwise owning an interest

4 .41

therein who desires to sell, assign, transfer, alienate, or
otherwise disp�Se of any�intetest in such motor vehicle dealer

4.42

shall notify or cause the proposed transferee-to sq· notify the

4.43

licensee by written notice, setting forth the identity and
address of the prOposed transferee.

A licensee who receives

4.45

such notice may, within 60 days following such receipt, file

.

'

with the department a verified complaint for a determination

4.46

that the proposed transferee is not a person qualified to be a

4.47

transferee under this section.

4.48

The licensee shall have the

burden or proof with respect to all issues raised by such
verified complaint.

The department shall determine and enter

4.50

an order providing either that the proposed transferee is
qualified, is not and cannot be qualified for specified

4.51

reasons, or the conditions under which a proposed transferee

4.53

would be qualified.

If the licensee fails to file such

4. 54

verified complaint within the aforesaid 60-day period, or the

21

department, after a hearing, dismisses the complaint or

4.55

22

renders a decision other than disqualifying the proposed

4.56

23

transferee, then the franchise agreement between the motor

24

vehicle dealer and the licensee shall be deemed amended in

25

accordance with the determination and order rendered,

26

effective upon compliance by the proposed transferee with any

4. 58

27

conditions set forth in the determination or order.

4.59

28

{3)

During the pendency of any such hearing the

4.57

l:lus

29

franchise agreement of the motor vehicle dealer shall continue

4.60

30

in effect in accordance with its terms.

4. 61

31

expedite any determination requested under this section.

The department shall

12
COOING• Words 1n ��type are deletions from existing low, words underlined are add1t10n$.

2nd Revised

890 amendment
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

Section B.

Section 320.644, Florida Statutes, is

4.62

created to read:
320.644
(!)

Change of executive management control.--

4.64

No licensee shall prohibit, prevent or attempt to

l:lus

prohibit or �revent any motor vehicle dealer from changing the

4.65

executive mana.g'ement conirol df the motor vehicle dealer

4.67

•

unless the licensee, who shall have 1 the burden of Qroof,
proves at a hearing as provided herein, that such change of

4.68

executive management control of the motor vehicle dealer is to
a person or persons not of good moral character or who do not

4.69

meet the written, reasonable and uniformly applied standards

4.70

"

'

of the licensee relating to the business experience of
executive management required by the licensee of its motor

4.71

vehicle dealers.

4.72

A motor vehicle dealer who desires to change

its executive management control shall notify the licensee by

4.73

written notice, setting forth the name, address, and business
experience of the proposed executive management.

A licensee

4.75

18

who receives such notice may, within 60 days following such

19

receipt, file with the department a verified complaint for a

4.76

20

determination that the proposed change of executive management

4.77

21

will result in executive management control by persons who are
not of good moral character or who do not meet such licensee's

4.78

23

standards.

4.79

24

respect to all issues raised by such verified complaint.

25

the licensee fails to file such verified complaint within the

26

aforesaid 60-day period or the department, after a hearing,

27

dismisses the complaint, then the franchise agreement between

28

the motor vehicle dealer and the licensee shall be deemed

4.83

29

amended in accordance with the decision rendered.

4.84

22

30
31

(2)

The licensee shall have the burden of proof with
If

During the pendency of any such hearing the

franchise agreement of the motor vehicle dealer shall continue
13
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l

in effect 1n accordance with its terms.

2

expedite any determination requested under this section.
Section 9.

3
4

created to read:
320.645

5
6

The department shall

Section 320.645, Florida Statutes, is

Restriction upon ownership of dealership by

(1)

No licensee, including a manufacturer,, agent of a

8

manufacturer, or any parent, subsidiary, common entity or

9

officer or repre.Sentative of the licensee shall own or

10

operate, either directly or indirectly, a motor vehicle

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

5.3
5.3
5.4
l:lus
5.5

licensee.--

7

5.2

•

>

l:lus
5.6
5.8

dealership in this state for the sale or service of motor
vehicles which have been or are offered for sale under a

5.9

franchise agreement with a motor vehicle dealer 1n this state.
However

no such licensee shall be deemed to be in violation

5.10

of this section:
(a)

When operating a motor vehicle dealership for a

l:lus

temporary period, not to exceed one year, during the

5.12

another:

5.13

transition from one owner of the motor vehicle dealership to
(b)

When operating a motor vehicle dealership

temporarily for a reasonable period not to exceed 1 year or in

l:lus
5.14

a bona fide relationship with an independent p erson , other
than a licensee or its agent or affiliate, who has made a

significant investment subject to loss in the dealership and
who can reasonably expect to acquire full ownership of said
dealership on reasonable terms and conditions: or
(c}

If the department determines after a hearing on

the matter, pursuant to chapter 120, at the request of any

person that there 1s no independent person available in the

5.15
5 .16
5.17
l:lus
5.18
5.19

community or territory to own and operate a motor vehicle
dealership 1n a manner consistent with the public interest,
14
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2
3

provided that in such cases, the licensee must, on a

5.21

continuing basis, make the motor vehicle dealership available

4

for sale to an independent person at a fair and reasonable

5.22

5

price.

Apprdval of the sale of such a motor vehicle

5.24

dealership to ·a• 'proposed· motor vehicle dealer shall not be
�
unreasonably withheld. It is not necessary fOr thw proposed

5.25

6
7

a

motor vehicle dealer to provide exclusive facilities and

9

personnel.

10

(2)

11
12
13
14
15
16

5.26
5.27

This se�tion shall not be construed to prohibit

.

'
any licensee from owning or operating a motor vehicle

dealership in this state if such dealership was owned or

5.28
5.29

operated by the licensee on the effective date of this act.
Section 10.

Section 320.697, Florida Statutes, is
'

.

5.30

Civil damages.--Any person suffering pecuniary

5,31

amended to read:
320.697

17

loss or otherwise adversely affected because of a violation by

l:lus

18

a licensee of ss. 320.60-320.70, notwithstanding the existence

5.34

19

of any other remedies under ss. 320.60-320.70, shall have a

20

cause of action against the licensee for damages, and may

5.36

21

recover damages therefor in any court of competent

5.37

22

jurisdiction in an amount equal to 3 times the pecuniary loss,

5.38

23

together with costs and a reasonable attorney's fee to be

24

assessed by the court.

25

person bringing the action that such a violation by the

5. 41

26

licensee occurred, the burden of proof shall then be upon the

5.42

27

licensee to prove that such violation or unfair practice did

28

not occur.

29

Section ll.

Upon a prima fac1e showing by the

5.40

5.43
This act shall apply to all presently

30

existing or established systems of distribution of motor

31

vehicles in this state, except to the extent such application
15
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l

would impair contractual agreements in violation of the

3

entered into subsequent to the effective date of this act

2

Florida or federal constitutions.

All agreements renewed or

4

shall be governed hereby.

6

320, Florida St'atutes, b}' this' act is repealed on October 1,

8

11.61, Florida Statutes.

5

7
9

10

11

Section 12.

Each section which is added to chapter

1988, and shall be reviewed
by the Legislature pur�uant to s.
'
Section 13.

This act shall take effect upon becoming a

law, except section .2, which shall take effect on July 1,

1984.
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